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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 12 
(T.D. 89-37) 


IMPORT RESTRICTIONS ON CULTURAL TEXTILE ARTIFACTS 
FROM BOLIVIA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of import restrictions. 


SUMMARY: This document advises the public that, in accordance 
with a request from the Government of Bolivia, restrictions are be- 
ing placed on the importation of certain culturally and historically 
significant textile artifacts from Bolivia. This action, which is being 
taken pursuant to the Convention on Cultural Property Imple- 
mentation Act and in accordance with the United Nations Educa- 
tional, Scientific and Cultural Organization (UNESCO) Convention 
on the Means of Prohibiting and Preventing the Illicit Import, Ex- 
port and Transfer of Ownership of Cultural Property, and in cooper- 
ation with the U.S. Information Agency, will assist Bolivia in pro- 
tecting its cultural property. 


EFFECTIVE DATE: March 14, 1989. 


FOR FURTHER INFORMATION CONTACT: Legal aspects: Samu- 
el Orandle, Commercial Rulings Division (202-566-5765). Opera- 
tional aspects: Phyllis Henry, Trade Operations (202-566-7877). 
Both are at U.S. Customs Service, 1301 Constitution Avenue, NW, 
Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The value of cultural property, whether archaeological or ethno- 
logical in nature, is immeasurable. Such items often constitute the 
very essence of a society and convey important information con- 
cerning a people’s origin, history, and traditional setting. The im- 
portance and popularity of such items regrettably makes them 
targets of theft, encourages clandestine looting of archaeological 
sites, and accompanying illegal exporting and importing. 
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There has been growing concern in the U.S. regarding the need 
for protecting endangered cultural property. The appearance in the 
U.S. of stolen or illegally exported artifacts from other countries 
where there has been recent pillaging has, on occasion, strained our 
foreign and cultural relations. This situation, combined with the 
concerns of the museum, archaeological, and scholarly communi- 
ties, was recognized by the President and Congress. It became ap- 
parent that it was in the national interest for the U.S. to join with 
other countries to control illegal trafficking of such articles in inter- 
national commerce. 

The U‘S. joined international efforts and actively participated in 
deliberations resulting in the 1970 UNESCO Convention on the 
Means of Prohibiting and Preventing the Illicit Import, Export and 
Transfer of Ownership of Cultural Property (823 U.N.T.S. 231 
(1972)). U.S. acceptance of the 1970 UNESCO Convention was codi- 
fied into U.S. law as the “Convention on Cultural Property Imple- 
mentation Act” (Pub.L. 97-446, 19 U.S.C. 2601 et seq.). The spirit of 
the Convention was enacted into law to promote U'S. leadership in 
achieving greater international cooperation towards preserving cul- 
tural treasures that are of importance not only to the nations 
whence they originate, but also to greater international under- 
standing of mankind’s common heritage. In 1983, the U.S. became 
the first major art importing country to implement the 1970 
Convention. 

It was with these goals in mind that Customs issued interim regu- 
lations to carry out the policies of the act. The interim regulations, 
which were set forth in § 12.104, Customs Regulations (19 CFR 
12.104), were published in the Federal Register as T.D. 85-107 on 
June 25, 1985 (50 FR 26193), and took effect immediately. After 
consideration of comments received on the interim regulations, fi- 
nal regulations were issued as T.D. 86-52, published in the Federal 
Register on February 27, 1986 (51 FR 6905), and took effect on 
March 31, 1986. 


BoLivia 


Under § 303(aX3) of the Cultural Property Implementation Act 
(19 U.S.C. 2602(a\(3)), the Government of Bolivia, a State Party to 
the 1970 UNESCO Convention, requested the U.S. Government to 
impose emergency import restrictions on certain endangered cultur- 
al material to assist Bolivia in protecting its cultural patrimony. 
Notice of receipt of the request was published by the U.S. Informa- 
tion Agency (USIA) in the Federal Register on May 20, 1988 (52 FR 
11544). 

On May 19, 1988, the request was referred to the Cultural Proper- 
ty Advisory Committee, which conducted a review and investiga- 
tion, and submitted its report in accordance with the provisions of 
19 U.S.C. 2605(f) to the Deputy Director, USIA, on August 4, 1988. 
The Committee found the situation in Bolivia to be an emergency 
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and recommended that emergency import restrictions be imposed 
on certain ethnological material from the community of Coroma. 
The Deputy Director, pursuant to the authority vested in him under 
Executive Order 12555 amd USIA Delegation Order 86-3, consid- 
ered the Committee’s recommendations and made his determina- 
tion that emergency import restrictions be applied. (See the March 
14, 1989 issue of the Federal Register.) 

The Commissioner of Customs, in consultation with the Deputy 
Director of the USIA, has drawn up a list of covered ethnological 
material from the community of Coroma in Bolivia. The materials 
on the list are subject to the 1970 UNESCO Convention and 
§ 12.104a, Customs Regulations. As provided in 19 U.S.C. 2601 et 
seg., and § 12.104a, Customs Regulations, listed material from this 
area may not be imported into the U.S. unless accompanied by doc- 
umentation certifying that the material left Bolivia legally and not 
in violation of the laws of Bolivia. 

In the event an importer cannot produce the certificate, documen- 
tation, or evidence required in § 12.104c, Customs Regulations, at 
the time of making entry, § 12.104d provides that the district direc- 
tor shall take custody of the material until the certificate, documen- 
tation, or evidence is presented. Section 12.104e provides that if the 
importer states in writing that he will not attempt to secure the re- 
quired certificate, documentation, or evidence, or the importer does 
not present the required certificate, documentation, or evidence to 
Customs within the time provided, the material shall be seized and 
summarily forfeited to the U.S. in accordance with the provisions of 
Part 162, Customs Regulations (19 CFR Part 162). 


ANTIQUE CEREMONIAL TEXTILES FROM CorROoMA, BOLIVIA 


U.S. import restrictions are applied to the antique ceremonial 
textiles from the community of Coroma, Bolivia. These are woven 
garments, dating from before 1500 to approximately 1850 A.D., 
owned communally by the Native people of this small Andean com- 
munity. For centuries, they have played an integral role in the lives 
of the people of Coroma who wear them in special ceremonies. 
When not worn, they are honored and stored in bundles. 

Textiles from this community may be identified by their appear- 
ance and texture. They are plain, not ornate, with varying widths of 
vertical stripes or bands. A few textiles display a checkerboard pat- 
tern. In color, the textiles are usually red, blue, or purple, or a 
shade of yellow, tan or brown. Unlike the more modern textiles 
from this Andean region, Coroma’s ceremonial garments are made 
from high quality yarn spun from the wool of vicuna, or llama, and 
feels very soft to the touch, similar to silk. 
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Coroma’s ceremonial garments consist of: 


1. Tunic/poncho: (asku or urku for women; unku or ccahua for 
men; poncho). A tunic is a woven garment consisting of either one 
or two pieces of woven cloth with sides stitched together; a poncho 
is a woven garment resembling a tunic but without the sides stitch- 
ed together. (Approximate size: women’s tunic is 1.2 m. by 90 cm.; 
Men’s tunic is 82 cm. by 78 cm.) 

2. Cape shawl: (llaqota or manta; llixilla or awayo; isqayo). Woven 
garment worn either on the back, like a cape, or worn over the back 
and arms, like a shawl. (Approximate size: 80 cm. by 79 cm.) 

3. Small ceremonial cloth: (tari or inkuna). Woven square cloth 
small in size used as a woman’s head covering for ceremonial 


purposes. 

4. Hat/headdress: (sombrero, pillu). A sombrero is a hat made 
from vicuna hide; a pillu is a wool headdress made in the shape of a 
crown with fringe. 


Dated: March 7, 1989. 


WILLIAM VON Raa, 
Commissioner of Customs. 


[Published in the Federal Register, March 14, 1989 (64 FR 10618)] 


19 CFR Parts 113, 122 and 178 
(T.D. 88-46) 


CUSTOMS REGULATIONS AMENDMENTS CONCERNING AC- 
CESS TO CUSTOMS SECURITY AREAS AT AIRPORTS; 
CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule: correction. 


SUMMARY: A document was published in the Federal Register (53 
FR 29228) on August 13, 1988, setting forth amendments to Cus- 
toms Regulations that provide that employers of persons requiring 
access to Customs security areas at airports post a bond. Under 
such a bond the employer agrees that both it and its covered em- 
ployees will comply with the regulations applicable to those areas 
and that the employer will pay liquidated damages for failure to do 
so. This document corrects an error that appeared in that 
document. 


EFFECTIVE DATE: March 14, 1989. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, (202)-566-8237. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A document was published in the Federal Register (53 FR 29228) 
on August 3, 1988, setting forth amendments to the Customs Regu- 
lations regarding employers of persons requiring access to Customs 
security areas at airports to file a bond assuring compliance with 
the Customs regulations applicable thereto. For employers already 
having a bond on file with Customs on Customs Form 301 contain- 
ing the bond conditions set forth on §§ 113.62, 113.63 or 113.64, Cus- 
toms Regulations (19 CFR 113.62, 113.63, 113.64) relating to import- 
ers, brokers, custodians of bonded merchandise, or international 
carriers, a new bond was not required. For other employers, an Air- 
port Customs Security Area Bond, as set forth in a new Appendix A 
to Part 113, Customs Regulations (19 CFR Part 113, Appendix A) 
was required. Due to a typographical error therein, the signature 
portion of such bond format, which provides for two groups of signa- 
tories, identifies each group of signatories as a principal rather than 
identifying one group as a principal and the other as a surety. This 
document corrects that error. 


CoRRECTION 


As corrected, Appendix A of Part 113, Customs Regulations (19 
CFR Part 113, Appendix A), should read as follows: 


Appenpix A—Arrport Customs Security AREA BonD 
Arrport Customs Security AREA BonD 


———— ? of principal) 
and 


HA of surety) of 

are held and firmly bound unto the Unit- 

ed States of America in the sum of dollars ($ ), for 

the payment of which we bind ourselves, our heirs, executors, ad- 

ministrators, successors, and assigns, jointly and severally, firmly 
by these presents. 


WITNESS our hands and seals this day of ,19 


WHEREAS, the principal (including the principal’s employees, 
agents, and contractors) desires access to Customs airports security 
areas located at Airport during the period of one year 
beginning on the _day of , 19 as and ending on 
oe ae. h dates inclusive; 


NOW, THEREFORE, THE | THE CONDITION OF THIS OBLIGATION IS 
SUCH THAT— 

The principal agrees to comply with the Customs Regulations ap- 
plication to Customs security areas at airports. 
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If the principal defaults on the condition of this obligation, the 
principal and surety jointly and severally, agree to pay liquidated 
damages of $1000 for each default or such other amount as may be 
authorized by law or regulation. 


SIGNED, SEALED, AND DELIVERED IN THE PRESENCE OF— 


Name Address 


Name Address Principal (SEAL) 


Name Address 
Name Address 
Name Address Surety (SEAL) 


Name Address 


Dated: March 9, 1989. 
ARNOLD L. SARASKY, 
Acting Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, March 14, 1989 (54 FR 10536)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 15, 1989. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-28) 


Entry/Deemed Liquidation: The removal of a suspension order 
within one year from entry without a valid extension before that 
one-year period expires results in a deemed liquidation. 


Date: November 17, 1988 
File: PRO-1-CO:R:C:E: 220340 
Category: Entry/deemed liquidation 


District Director ofr CusToMs 
2039 Federal Office Building 
909 First Ave. 

Seattle, Washington 98174 


Re: Request for Further Review of Protest No. 3001-2-000218, Dat- 
ed May 5, 1982; Deemed Liquidation. 


Dear Sir: 
The following is in reply to your request on December 22, 1982, 
for further review of the above-referenced protest. 


Facts: 
The protest concerns the following consumption entries and 
actions: 
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Date of removal of Date of 
Date of suspension by the liquidation 
Entry No. entry Department of Commerce by Customs 


80-273981 8/20/80 3/17/81 2/26/82 
81-576598 11/11/80 3/17/81 2/16/82 
81-576265 10/20/80 3/17/81 2/5/82 


There were no further valid extensions under 19 U.S.C. 1504 af- 
ter the removal of the suspension order of the Department of Com- 
merce on March 17, 1981. 

The protestant timely filed a protest on May 5, 1982, objecting to 
the classification and the appraisement of the merchandise at the 
American Selling Price and requested additional time to prepare a 
memorandum to further support its claim that the entries covering 
the merchandise should have been liquidated as entered. 

On August 18, 1982, the protestant submitted its detailed memo- 
randum concerning the classification and appraisement issue. The 
District Director at Seattle, in a memorandum dated December 22, 
1982, processed the protest under the further review procedures. In 
a letter dated December 27, 1982, addressed to Customs Headquar- 
ters, the protestant for the first time asserted “that the district di- 
rector could not appraise the merchandise as he did at the time of 
the purported liquidation because the entries had already been ap- 
praised and deemed liquidated as a matter of law”. Of course, this 
letter was submitted more than ninety days after the date of liqui- 
dation of the entries and was not timely submitted during the nine- 
ty day period in which an amendment to a protest may be made set- 
ting forth a new issue not raised in the original protest. It is the po- 
sition of the protestant that the deemed liquidation question is not 
a new issue but rather additional grounds to support its objections 
to the appraisement and classification decision made by the district 
director. 


Issues: 

1. The first issue is whether under the facts above a second sub- 
mission submitted ninety days after the dates of liquidations was an 
untimely amendment to the protest setting forth a new issue or 
merely new grounds to support objections raised in the original pro- 
test that may be submitted under 19 U.S.C. 1514 at any time prior 
to the disposition of the protest. 

2. The second issue is whether the consumption entries were 
deemed liquidated by operation of law under 19 U.S.C. 1504(a) prior 
to the liquidations asserted by Customs. 


Law and Analysis: 


The facts and issues in the pending protest are similar to the 
facts and issues in the decision of the Court of International Trade, 
Pagoda Trading Co. v. United States, 9 CIT 407 (1985), and affirmed 
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by the Court of Appeals For The Federal Circuit, Appeal No. 
86-750, 804 F.2d 665 (1986). 

In the Pagoda case, a timely protest was filed objecting to the de- 
cision of the district director of Customs involving classification and 
appraisement. A supplement to the protest was filed more than 
ninety days after the date of liquidation of the consumption entries 
but prior to the disposition of the protest. The Court held that the 
claimed deemed liquidation constituted new grounds to support the 
objections to the classification and appraisement decisions of the 
district director which were the same issues objected to in the origi- 
nal protest. Accordingly, the claimed deemed liquidation in the 
pending protest also constitutes new grounds to support the protes- 
tant’s objections to the classification and appraisement issues time- 
ly raised in the original protest. 

In the Pagoda Case, the consumption entries covering the same 
type of merchandise as in the pending protest, were dated between 
August 5, 1980 and September 9, 1980. The liquidation of these en- 
tries was suspended pursuant to an order by the Commerce Depart- 
ment on April 7, 1980. The Commerce Department removed the sus- 
pension order on March 17, 1981, almost five to six months prior to 
the one-year anniversary dates of entry. The Court of Appeals noted 
that computer generated suspension notices issued in July and Au- 
gust 1981 by Customs were of no consequence inasmuch as no 
ground for a suspension existed after the removal of the suspension 
order by the Commerce Department and there was no notice of an 
extension issued by the district director extending the liquidations 
and setting forth the reasons for doing so as required by section 
159.12(b) of the Customs Regulations. The Court also noted that 
there was no evidence that any official with power to do so know- 
ingly granted an extension. In the Pagoda case, the consumption 
entries were liquidated by Customs on February 26, 1982, approxi- 
mately 20 months after the dates of entry. Accordingly, the Court 
held that the entries were deemed liquidated by operation of law, as 
entered, pursuant to 19 U.S.C. 1504(a), prior to the liquidation by 
Customs on February 26, 1982. 

In the pending protest, the suspension order was removed five to 
eight months prior to the one-year anniversary dates of entry and 
no legal extension was effected. The liquidation of the entries by 
Customs took place more than a year after the dates of entry. Ac- 
cordingly, the entries were deemed liquidated within one year from 
the dates of entry as a matter of law under 19 U.S.C. 1504(a). 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 13, MARCH 29, 1989 


Holding: 
You are directed to allow the protest in full. 


(C.S.D. 89-29) 


Reliquidation Procedures: The reliquidation of entry, specifically 
the substitution of TIB entries for consumption entries, and “mis- 
take of fact” under 19 U.S.C. 1520(c)(1). 


Date: November 23, 1988 
File: LIQ-9-01-CO:R:C:E 220969 BC 
Category: Reliquidation procedures 


Mr. Tuomas E. BLANCHARD 

ASSISTANT REGIONAL COMMISSIONER, OPERATIONS 
U.S. Customs SERVICE 

Southwest Region 

Houston, Texas 77057-3012 


Re: Protest Number 5301-1-000373/4 and Application for Further 
Review, dated August 26, 1981, concerning reliquidation of entry, 


specifically the substitution of TIB entries for consumption entries 
and “mistake of fact” under 19 U.S.C. 1520(c\1). 


Dear Mr. BLANCHARD: 

This responds to the referenced protests and application for re- 
view filed at the Houston District Office on August 26, 1981, under 
19 U.S.C. 1514 and 19 CFR 174.24 and 174.25. The protests apper- 
tain to a decision not to allow substitution of “temporary importa- 
tion under bond” (TIB) entries for consumption entries under 19 
CFR 10.31(g). The case primarily concerns 19 U.S.C. 1520(c)(1), spe- 
cifically: has a mistake of fact occurred in the broker’s filing of con- 
sumption entries rather than TIB entries? 


Facts: 

The merchandise in question, nine drilling trucks, was imported 
at Sweetgrass, MT from Canada (among other like trucks) under 
“transportation and exportation” (T&E) entries for transport to 
Houston and exportation to Iraq. The nine trucks had to be altered 
prior to exportation in order to meet contract specifications. The 
broker filed consumption entries at Houston for this purpose rather 
than TIB entries. (The entries were filed between August 8 and De- 
cember 10, 1979.) Eight of the trucks were entered duty free under 
the Tariff Schedules of the United States (TSUS): item 800.00 
(TSUS), American goods returned, and item 692.03 (TSUS), Canadi- 
an truck tractors. The ninth truck, entered last, was determined to 
be dutiable under item 692.16 (TSUS), motor vehicles specially con- 
structed or equipped to perform special services or functions. The 
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broker was notified that a rate advance would be applied to the oth- 
er eight trucks entered duty free, since they were properly classifia- 
ble under item 692.16 (TSUS). Subsequently, the broker filed the re- 
quest for substitution (under 19 CFR 10.31(g)) which was denied. 

The Director of the Classification and Value Division at the Hous- 
ton District office denied the request for substitution upon his find- 
ing that the consumption entries were deliberate and intentional 
acts made, with full knowledge of the alternatives for the purpose 
of entering the trucks free of duty for the necessary modifications. 
The broker was aware of the importer’s intention to export the 
trucks, and his failure to appreciate the legal consequences of filing 
consumption entries rather than TIB entries was a mistake in the 
construction of law. 

The protests and requests for review were submitted to the South- 
west Regional Office, along with the director’s decision. Your prede- 
cessor differed with the director, finding that the filing of consump- 
tion entries resulted from a misunderstanding of the importer’s in- 
tentions by the broker who, consequently, mistakenly believed that 
consumption entries were desired. This misunderstanding of the im- 
porter’s instructions, he submitted, was a mistake of fact within the 
meaning of 19 U.S.C. 1520(c)(1). He recommended that the protests 
be allowed. The National Import Specialist reviewed and agreed 
with this decision. 


Issue: 


Can a mistake of fact or inadvertence under 19 U.S.C. 1520(c)(1) 
be established on the basis of mere appearance or inference from 
the record? 


Law and Analysis: 

The essential question that emerges from the facts of this case is 
whether or not the broker either misunderstood or acted contrarily 
to the importer’s instructions. It is well established that a misun- 
derstanding by the broker of the principal’s instructions can be the 
basis for a finding of mistake of fact. (L.D. 79-0392 (November 6, 
1979)), L.D. 75-0038 (January 31, 1975)). Also, there is authority to 
suggest that a broker’s action in contravention of the principal’s in- 
structions can support such a finding. (R.L. 723375 (August 27, 
1984)). However, in either situation, as in any case involving a 
claim for relief under 19 U.S.C. 1520(c)(1), a mistake of fact must be 
established on the facts and circumstances involved. 

The broker asserts that a mistake of fact occurred because he 
filed consumption entries when it is clear from the importer’s inten- 
tions that one of three other forms of entry would have been more 
appropriate: bonded warehouse entry under 19 U.S.C. 1311, entry 
for warehouse under 19 U.S.C. 1557 (and 19 CFR 144) and, conceded 
by the broker to be “perhaps the simplest way,” TIB entry under 
item 864.05 (TSUS). The logic is that because the most appropriate 
choice of entry was TIB, as deduced from the importer’s intentions, 
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the broker’s filing of consumption entries was a misunderstanding 
and thus a mistake of fact. Your predecessor agreed with this logic 
as evidenced by the following: “Since a consumption entry is not the 
logical document to file for an exportation nor for alterations and 
repairs the fact is evident that the importer did not intend to file 
consumption entry; the mistake of fact is evident that the broker, 
the importer’s agent,—misunderstood the importer’s intentions and 
mistakenly believed that a consumption entry was desired. 

The foregoing assertion by the broker and your predecessor’s 
above pronouncement are not logically sound propositions. Two 
faulty presumptions are offered: 1) that because one of the available 
permissible filing options (TIB) was more appropriate than the 
others, the importer intended its use, and 2) that because one of the 
available permissible filing options (TIB) was more appropriate 
than the others, and the importer as a consequence intended its use, 
the broker’s failure to do so indicates that he misunderstood the im- 
porter to desire one of the other less appropriate options. 

These propositions presume the issue without establishing the is- 
sue—they presume the mistake of fact from circumstances that do 
not necessarily support such a finding. It is herein submitted that 
the fact that there is a most appropriate option among several per- 
missible options does not mean necessarily that one would choose 
that option. Also, the fact that the importer had available to him a 
more appropriate choice of entry among several permissible options 
does not mean necessarily that the broker, by filing one of the other 
less appropriate options, misunderstood the importer’s instructions. 

The National Import Specialist, in agreeing with your predeces- 
sor’s view, cited in support of that view Customs Ruling Letter 
723375 (August 27, 1984) for the proposition that a consumption en- 
try is filed inadvertently (and thus within the purview of 19 U.S.C. 
1520(c\(1)) where there appears no intention that the goods be taken 
into consumption, and Customs is satisfied that the exportation was 
accomplished in the same manner as would have been accomplished 
had the proper entry been filed in the first place. The case involved 
the filing of consumption entries when the principal intended in- 
bond transport to Puerto Rico. It is not disputed that the case was 
correctly decided; it is submitted that its rule is inapplicable to the 
instant set of facts. 

There, the principal’s intention, not just to transport the goods to 
Puerto Rico but to do so under an in-bond status, was explicit and 
ascertainable from the record. The most important evidence was 
the explicit notation on pertinent documents that “in-bond” trans- 
portation to Puerto Rico was desired. This was supported by addi- 
tional evidence, including the establishment of the principal’s past 
practice in conducting like transactions and a statement from the 
shipper that his instructions were to transport in-bond to Puerto 
Rico. It is noteworthy that the protestant in that case was found not 
to have established a finding of mistake of fact until the above evi- 
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dence was submitted. The clear implication from this is that a mis- 
take of fact cannot be presumed inferentially. 

On the facts of the instant case, the importer’s instructions re- 
garding specifically the entry to be made at Houston (to accommo- 
date the necessary modification of the trucks) were non-existant. It 
is clear that the importer intended the modification of the trucks 
(and presumably a duty free transaction to accomplish it) and the 
eventual exportation to Iraq, but it is not clear that the importer 
specifically intended a TIB entry to effect the transaction. It is un- 
tenable to conclude, in the absence of sufficient supporting evi- 
dence, that because one of the several permissible options was the 
most appropriate, that option was the one desired. Tne fact is that 
consumption entry was entirely lawful under the circumstances and 
there may have been any number of reasons for so electing, even 
though TIB entry was more appropriate. It may well be that TIB 
entries were intended, but that has not been established on the re- 
cord of this case. Section 1520(c\(1) of Title 19, United States Code, 
provides in pertinent part the following: “* * * a clerical error, mis- 
take of fact, or other inadvertence not amounting to an error in the 
construction of a law, adverse to the importer and manifest from 
the record or established by documentary evidence” may provide the 
basis for reliquidation of an entry. (Emphasis added.) “Manifest 
from the record or established by documentary evidence” implies 
something more than assertions of logical inference. Where it is 
claimed that failure to follow the principal’s instructions was a mis- 
understanding and a mistake of fact under the law, it is fundamen- 
tal to establish what those instructions were. Failing that, the test 
of the cited case has not been met: the broker has failed to establish 
that there was no intention to take the merchandise into consump- 
tion; inference is not enough. 

While it is the opinion of this office that the broker has failed to 
establish a mistake of fact under the law, it is eminently apparent 
that the filing of consumption entries rather than TIB entries was a 
mistake in the construction of law. Such a mistake has been defined 
as occurring when “a person knows the true facts of a case but has 
a mistaken belief of the legal consequences of those facts and acts 
on that mistaken belief.” (94 Treas. Dec. 244, 245-6, T.D. 54848 
(1959)). Here, the broker was fully aware of the importer’s inten- 
tions and of the filing alternatives available to him. It is beyond 
reasonable dispute that he chose consumption entries freely and 
knowingly, believing that such would accomplish the importer’s 
purposes just as well. It is well established that mistakes as to the 
duty classification of merchandise are mistakes in the construction 
of law, unless a mistake of fact is otherwise established and shown 
to be responsible. (L.D. 79-0120 (May 14, 1979), R.L. 305387 (Decem- 
ber 12, 1978), R.L. 712894 (June 19, 1988), R.L. 714126 (September 
30, 1980)). 
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Based on the foregoing, it is the findiug of this office that the bro- 
ker did not misunderstand the importer’s intentions or instructions, 
nor was there a mistake of fact causing the broker to act contrarily 
to the importer’s instructions. No mistake of fact or inadvertence 
under 19 U.S.C. 1520(c\(1) occurred, and therefore the decision deny- 
ing the broker’s request for substitution under 19 CFR 10.31(g) was 
proper. Please deny the protests and forward a copy of this decision 
to the district director for appropriate action. 

Holding: 

A mistake of fact or inadvertence under 19 U.S.C. 1520(cX1) must 
be established on the record or by documentary evidence. A misun- 
derstanding by a broker of an importer’s instructions, sufficient to 
base a finding of mistake of fact or inadvertence, cannot be proven 
by inference alone. 


(C.S.D. 89-30) 
Valuation: Where a foreign subsidiary of a U.S. importer is an inde- 


pendent seller of the goods, his mark-up to the importer does not 
constitute a nondutiable buying commission. 


Date: November 1, 1988 
File: CLA-2 CO:R:C:V 543911 CW 
Category: Valuation 


Area Director oF Customs 
JFK ArRport 
Jamaica, New York 11430 


Re: Application for Further Review of Protest No. 1001-5-001953 
contesting the appraisement of certain jewelry imported by Zale 
Corp. from Hong Kong. 


Dear Sir: 

The above-referenced protest contests your determination of the 
appraised value of certain jewelry manufactured in Hong Kong and 
imported by Zale Corp. in 1984. 


Facts: 


The record reflects that the three Hong Kong manufacturers of 
the jewelry in question submitted invoices for the merchandise to Z 
of Hong Kong Ltd., a wholly-owned subsidiary of the importer (prot- 
estant). The Hong Kong subsidiary, in turn, invoiced the importer 
for the merchandise after adding an average mark-up of approxi- 
mately 30 percent to the manufacturers’ invoice prices. None of the 
manufacturers is related to either the Hong Kong subsidiary or the 
importer. 
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Your office determined that transaction value under section 
402(b) of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA; 19 U.S.C. 1401a(b)), is properly represent- 
ed by the invoice prices from the Hong Kong subsidiary to the im- 
porter. Protestant maintains that, for several alternative reasons, 
transaction value should be represented by the Hong Kong manu- 
facturers’ invoice prices. 

Counsel for the protestant contends initially that the Hong Kong 
subsidiary acted as the importer’s buying agent in regard to the 
jewelry in question, and that the subsidiary’s mark-up to the im- 
porter constituted compensation for the purchasing functions per- 
formed by the former. Therefore, counsel states that as the mark-up 
represents a buying commission, it is not dutiable as part of trans- 
action value pursuant to TAA #7 dated September 29, 1980 (HQ 
542141). Although no written buying agency agreement existed be- 
tween the importer and its Hong Kong subsidiary, counsel asserts 
that the totality of the evidence clearly shows that the relationship 
between the parties was that of agent and principal. 

According to counsel, the functions performed by the Hong Kong 
subsidiary on behalf of, and solely at the direction of, the importer 
included investigating various supply and manufacturing sources, 
working with the importer regarding price and delivery matters, co- 
ordinating material requirements, maintaining quality control, ac- 
companying employees of the importer on visits to the manufactur- 
ers, inspecting the finished jewelry and arranging for its shipment 
to the U.S. We note that counsel’s initial submission stated that 
the fact that the jewelry was shipped directly from the manufactur- 
ers to the importer supports the conclusion that transaction value 
should be represented by the manufacturers’ invoice prices. Howev- 
er, information subsequently submitted indicates that the jewelry 
was shipped directly from the manufacturers to the importer only 
during the period when the subsidiary was not fully staffed. Accord- 
ing to this information, once the subsidiary’s office was fully 
staffed, the jewelry was hand-carried from the manufacturers to the 
subsidiary who then shipped the merchandise to the U.S. 

Counsel explains that the 30 percent average mark-up reflected 
on the Hong Kong subsidiary’s invoices was “intended as a book- 
keeping measure to ensure parity with the price [the importer] 
would have had to pay for similar jewelry purchased in the New 
York City area market.” Two affidavits executed by the persons 
who served as the importer’s international controller and the Hong 
Kong subsidiary’s general manager during the relevant time period 
have been submitted to corroborate the above-stated facts related 
by counsel for the protestant. 

As an alternative argument, counsel maintains that transaction 
value for the subject jewelry should properly be represented by the 
manufacturers’ invoice prices based on the meaning of the words 
“when sold for exportation to the United States” in the statutory 
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definition of transaction value (section 402(b) of the TAA). Counsel 
cites the recent decision of the Court of Appeals for the Federal Cir- 
cuit in E.C. McAfee Company et al. v. United States et al., No. 
87-1441, 842 F.2d 314 (Fed. Cir. 1988), as authority for the proposi- 
tion that where there exist two sales for the same merchan- 
dise—one between the foreign manufacturer and a foreign middle- 
man and the other between that middleman and a U.S. custom- 
er—and both sales satisfy the statutory standard of being “for 
exportation to the United States,” appraisement shall be based up- 
on the manufacturer’s sales price. 


Issues: 

1. Whether the Hong Kong subsidiary’s average 30 percent mark- 
up in its invoice price to the importer for the jewelry in question 
constitutes a nondutiable buying commission. 

2. Whether the transactions between the manufacturers and the 
Hong Kong subsidiary qualify as sales “for exportation to the Unit- 
ed States” and, if so, whether the holding in the E.C. McAfee case 
requires that these transactions be used to determine transaction 
value. 


Law and Analysis: 
We note at the outset the essential inconsistency between the al- 


ternative positions advanced by counsel for the protestant. On the 
one hand, counsel maintains that because the Hong Kong subsidia- 
ry acted merely as the importer’s buying agent, the jewelry was, in 
effect, sold by the manufacturers to the importer—not to the subsid- 
iary. On the other hand, counsel contends in his alternative argu- 
ment that there was a sale between the manufacturers and the 
Hong Kong subsidiary and that, because the sale satisfies the statu- 
tory standard of being “for exportation to the United States,” trans- 
action value should be based upon the manufacturers’ invoice 
prices. Notwithstanding the clear contradiction between the two po- 
sitions, both will be addressed in this decision letter. 

Concerning the first issue, section 402(b) of the TAA defines 
transaction value as “the price actually paid or payable for the mer- 
chandise when sold for exportation to the United States,” plus 
amounts for the items specified in section 402(b\(1) if they are not 
already included in that price. Although selling commissions are 
specified as one of the additions to the price actually paid or paya- 
ble, buying commissions are not. 

No single factor is determinative in establishing the existence of 
a bona fide buying agency relationship. The existence of such a re- 
lationship must be ascertained by examining all relevant factors 
and each case is governed by its own particular facts. J.C. Penney 
Purchasing Corp. v. United States, 80 Cust. Ct. 84, C.D. 4741, 451 F. 
Supp. 973 (1978). Where the existence of an agency relationship is 
not clearly established, the legal relationship is not that of agency. 
New Trends, Inc. v. United States, 10 CIT 637, 645 F. Supp. 957 
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(1986). The commissionaire performs the duties of an agent acting 
on behalf of its principal, the buyer. It may not act as an indepen- 
dent seller, nor as a representative of the manufacturer. United 
States v. Manhattan Novelty Corp., 63 Cust. Ct. 699, A.R.D. 263 
(1969); (See also TAA #7). Where the relationship between the par- 
ties is that of buyer and seller rather than principal and agent, an 
item claimed to be a “buying commission” is not deductible from 
appraised value. B & W Wholesale Co., Inc. v. United States, 58 
CCPA 92, C.A.D. 1010 (1971). 

With respect to the instant case, counsel for the protestant con- 
cedes that no written buying agency agreement existed between the 
importer and the Hong Kong subsidiary. In this regard, it has been 
held that while the existence of such an agreement lends support to 
a claim that a bona fide buying agency relationship exists, the ab- 
sence of one is not fatal to such a claim, provided the available evi- 
dence, taken as a whole, establishes the existence of such a relation- 
ship. See Mitsui & Co. (U.S.A.), Inc. v. United States, 66 Cust. Ct. 
553, R.D. 11740 (1971); and Rosenthal-Netter, Inc. v. United States, 
12 CIT ——, 679 F. Supp. 21 (1988). It is our opinion that, on bal- 
ance, the available evidence in this case establishes that the Hong 
Hong subsidiary acted as an independent seller rather than as the 
importer’s buying agent in regard to the merchandise in question. 

Although the two affidavits submitted by protestant attest to the 
fact that the Hong Kong subsidiary performed certain functions on 
behalf of the importer which are typical of those rendered by buy- 
ing agents, this appears to be the only evidence before us that tends 
to support the existence of a buying agency relationship between 
the two related parties. A review of the manufacturers’ invoices to 
the Hong Kong subsidiary for the merchandise in question reveals 
that in all but one instance the jewelry was hand-carried from the 
manufacturers to the Hong Kong subsidiary who then arranged for 
their shipment to the U.S. These invoices contain no reference to 
the importer, nor do they indicate that the subsidiary was purchas- 
ing the merchandise for anyone other than itself. 

Moreover, the subsidiary’s average 30 percent mark-up over the 
manufacturers’ invoice prices is not separately itemized as a buying 
commission on any of the subsidiary’s invoices to the importer, but 
is merely reflected on the invoices as part of the price for the jewel- 
ry. In this regard, we are unaware of any evidence which would in- 
dicate that the mark-up was considered by either of the related par- 
ties as compensation to the subsidiary for the purchasing functions 
which it performed. In fact, in explaining the reason for the subsidi- 
ary’s average 30 percent mark-up, the affidavits executed by the im- 
porter’s international controller and the subsidiary’s general man- 
ager during the relevant time period state only that this was a 
bookkeeping measure designed to raise the price of the jewelry to 
equal the price of similar jewelry in the New York City area mar- 
ket. The importer’s former international controller states that “[ijn 
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effect, this became the intra-company transfer price between” the 
related parties. We also view as persuasive the statement by your 
office in the Customs Protest and Summons Information Report dat- 
ed January 6, 1986, that the subsidiary’s mark-up greatly exceeds 
the 5 to 7 percent commission that is normal in the trade for bona 
fide buying agents. 

With respect to the three Headquarters rulings cited by counsel 
in support of the contention that the mark-up represents a buying 
commission, we believe that these rulings are distinguishable on 
their facts from the instant case. Again, in determining whether a 
buying agency relationship exists, each case is governed by its own 
particular facts. In our view, the facts in this case establish that the 
Hong Kong subsidiary acted as an independent seller of the jewelry 
in question. 

In regard to counsel’s alternative position, a memorandum of 
April 1, 1988 (HQ 544179), from the Deputy Assistant Commission- 
er (Commercial Operations) to all Regional Commissioners, pub- 
lished in the May 4, 1988, issue of the Customs Bulletin (18 Cust. 
Bull. 7), stated that the court in the E.C. McAfee case: 


* * * held that in the circumstances before it, transaction value 
was represented by the cost to the distributors of tailoring ser- 


vices in Hong Kong with the addition of the cost of fabric and 
certain other adjustments (‘assembly price’) rather than on the 
basis of the price paid by the United States customers to Hong 
Kong distributors for imported, made-to-measure clothing pro- 
duced in Hong Kong (‘consumer price’). In so holding, the court 
emphasized on several occasions that the decision was limited 
to the particular factual circumstances before it. 


Accordingly, the April 1, 1988, memorandum concluded that “inso- 
far as Headquarters is concerned, the principles set forth within the 
subject court case should only be applied with regard to the impor- 
tation of made-to-measure clothing when the distributor and tailor 
are located in the same country.” 

Therefore, the holding in the E.C. McAfee case will not be applied 
to the instant case. 

TAA #57 dated January 21, 1983 (HQ 542928), sets forth Head- 
quarters’ position regarding the manner in which merchandise 
should be appraised where there are two or more transactions 
which might give rise to a transaction value. We stated in TAA 
#57 that: 


* * * the transaction to which the phrase ‘when sold for expor- 
tation to the United States’ refers when there are two or more 
transactions which might rise to a transaction value, is the 
transaction which most directly causes the merchandise to be 
exported to the United States. 


That case involved a situation in which a foreign manufacturer sold 
merchandise to another foreign company which, in turn, sold the 
merchandise to a U.S. purchaser. Although the manufacturer was 
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not related to the second foreign company, the second company was 
related to the U.S. importer. We concluded that the goods were not 
shipped from the country of manufacture to the U.S. as a result of 
the sale from the manufacturer to the second foreign company but 
as a result of the sale from the second company to the U.S. purchas- 
er. Thus, we held that it is this second sale to which we must look 
for a transaction value. See also C.S.D. 84-54 dated December 1, 
1983 (HQ 543098), and Headquarters rulings dated February 4, 
1986 (HQ 543676), and June 3, 1986 (HQ 543710). 

We believe that the holding in TAA #57 is clearly controlling 
with respect to the instant case. Therefore, consistent with that rul- 
ing, we find that the transaction value of the jewelry in question 
should be based upon the sale between the Hong Kong subsidiary 
and the importer. 


Holding: 

On the basis of the information presented, it is our opinion that 
the Hong Kong subsidiary acted as an independent seller of the 
merchandise in question, and that transaction value should be 
based upon the invoice price between the subsidiary and the import- 
er. Accordingly, you are directed to deny the protest in full. 


(C.S.D. 89-31) 


Valuation: Payments made by a buyer to a seller that can be tied to 
specified merchandise are part of the price actually paid or 
payable. 


Date: November 25, 1988 
File: CLA-2 CO:R:CV:V 544235 VLB 
Category: Valuation 


JOHN B. PELLEGRINI, Esq. 

Ross & HArpIEs 

529 Fifth Avenue 

New York, New York 10017-4608 


Re: Request for Ruling on Dutiability of Purchasing Expenses. 


Dear Mr. PELLEGRINI: 

This is in response to your letter dated August 23, 1988 request- 
ing a ruling on a proposed arrangement between (importer’s 
name) (hereinafter referred to as the “Importer”) and (con- 
tractor’s name) (hereinafter referred to as the “Contrac- 
tor”), a (country) entity. 
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Facts: 

The Importer is proposing to purchase articles of footwear pursu- 
ant to two agreements with the Contractor. The first contract enti- 
tled “Agreement on Long Term Production Cooperation” involves 
the manufacture and interchange of footwear, components and 
materials. 

The second contract is entitled “Service Agreement”. This agree- 
ment states that the Contractor shall be responsible for receiving 
and inspecting materials and components, insuring delivery to the 
correct assembly plant and various other administrative duties. In 
consideration for rendering these services, the Contractor will re- 
ceive a 10% commission based on the footwear purchase price. 


Issues: 


(1) Whether transaction value is applicable in appraising the mer- 
chandise to be sold to the Importer by the Contractor. 

(2) Whether the transaction value includes the amounts paid to 
the Contractor under the Service Agreement. 


Law and Analysis: 


The first issue involves what appraisal method will be used to de- 
termine the value of the footwear for duty purposes. The preferred 
method of appraisement is transaction value which is defined in the 
Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979 (TAA; 19 U.S.C. section 1401a(b)) as the “price actually paid or 
payable for the merchandise when sold for exportation to the Unit- 
ed States * * *.” From the information provided, it appears that the 
transaction value is the appropriate basis of appraisement. 

The second issue involves what costs will be included in the trans- 
action value. The term “price actually paid or payable” is defined in 
TAA section 402(b)(4)(A) as: 


* * * the total payment (whether direct or indirect, and exclu- 
sive of any charges, or expenses incurred for transportation, in- 
surance, and related services incident to the international ship- 
ment of merchandise from the country of exportation to the 
place of importation in the United States) made, or to be made 
for imported merchandise by the buyer to, or for the benefit of, 
the seller. (emphasis added). 


You contend that the payments to the Contractor under the Ser- 
vice Agreement should not be considered part of the price paid for 
the merchandise. You argue that the true nature of the arrange- 
ment will not involve the Contractor selling footwear to the Import- 
er, but rather the Contractor will be selling services such as inspec- 
tion of materials and components to the Importer. 

We are unable to agree with your conclusions. The fact that the 
services are contracted for separately does not negate the relation- 
ship they have to the merchandise and the purchase of the foot- 
wear. The payments are tied specifically to the invoice purchase 
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price for specified merchandise. In addition, you submitted a Memo- 
randum of Understanding between the parties wherein they agreed 
that the Contractor’s fees for their services are to be calculated into 
the quoted factory prices. Therefore, it is impossible to separate the 
price paid for the merchandise from the price paid for the alleged 
unrelated services. 

The proposed arrangement differs from the transactions dis- 
cussed in the Headquarters ruling cited as TAA No. 52. In TAA No. 
52 the contractor was paid for fabricating garments using fabric 
purchased by the contractor from the supplies designated by the im- 
porter. The prices negotiated between the importer and the seller 
was limited to only the fabricating services. The cost of the fabric 
was a separate item on the purchase order and the invoice. Under a 
separate service agreement, the contractor was compensated for de- 
livery and inspection services based on a percentage of the fabric’s 
cost. The payments were made at periodic intervals unrelated to the 
sale of any specific merchandise. In that case we held that the pay- 
ments under the service contract were not part of the “price actual- 
ly paid or payable”. 

In the proposed arrangement, the payments under the Service 
Agreement are based on the purchase price and the invoices for spe- 
cific merchandise. Therefore, the commission would be part of the 


“price actually paid or payable” for specific identifiable footwear. 
Thus, the commission payments would be part of the transaction 
value of the merchandise. 


Holding: 

(1) Transaction value pursuant to section 402(b) of the TAA is 
proper in appraising the merchandise sold from the Contractor to 
the Importer based on the information you submitted for our 
review. 

(2) The payments provided for in the Service Agreement are 
based on the purchase price of the merchandise and the invoice. 
The payments are therefore tied to specific merchandise and are 
part of the “price actually paid or payable” for the imported mer- 
chandise. Thus, the commission payments will be included in the 
dutiable value of the merchandise. 
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Valuation: Valuation of assist which has been depreciated to a zero- 
value in accordance with generally accepted accounting 
principles. 


Date: November 15, 1988 
File: CLA-2 CO:R:C:V 544256 EK 
Category: Valuation 


Mark R. Kopp 

Sr. Customs/FREIGHT ADMIN. 
Kinney SHOE CorPoRATION 

233 Broadway 

New York, New York 10279-0099 


Re: Ruling Request Regarding Depreciation of Assists. 


Dear Sir: 

This is in response to your letter of October 19, 1988, requesting a 
ruling as to the proper valuation of certain assists which your com- 
pany (importer) is providing to the seller of imported merchandise. 


Facts: 


The importer is considering importing leather shoe uppers from 
the People’s Republic of China. The imported uppers will be lasted 
and soled by one of six domestic companies. The importer will be 
providing to the Chinese factory, free of charge, manufacturing ma- 
chinery. The machinery is 12-15 years old and has been fully depre- 
ciated by the importer in accordance with generally accepted ac- 
counting principles. 


Issue: 


What is the proper valuation of the machinery sent abroad, free 
of charge, to the seller? 


Law and Analysis: 


As you correctly indicate, the machinery is considered an assist 
pursuant to section 402(h) of the Tariff Act of 1930, as amended by 
the Trade Agreements Act of 1979 (TAA; 19 U.S.C. 1401la(h)). Re- 
garding the value of the assist, section 152.103(d)\(1) and (2), Cus- 
toms Regulations (19 CFR 152.103(d)\(1) and (2)), states that, depend- 
ing upon the type of assist, the value is either the cost of its acquisi- 
tion or the cost of its production. In either case, the value of the 
assist includes transportation costs to the place of production. 

It is possible to depreciate an assist to a zero value. In Headquar- 
ters Ruling No. 543233 dated August 9, 1984, the books and records 
of the importer reflected a zero value for a mold in accordance with 
generally accepted accounting principles. In that case, we held that 
the value of the assist was limited to the costs and expenses in- 
curred in transporting the assist to the place of production. 
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In this case, if in accordance with generally accepted accounting 
principles, the value of the assist has been fully depreciated accord- 
ing to the importer’s records, then the value of the assist will be 
equal to the cost of transporting the assist to the place of 
production. 


(C.S.D. 89-33) 


Valuation: Eligibility for duty-free treatment under the CBI of 7- 
Amino deacetoxy-cephalosporanic acid (7-ADCA). 
Date: November 17, 1988 


File: CLA-2 CO:R:C:V 554907 CW 
Category: Valuation 


Mr. Peter J.A. MARREVEE 
GIST-BROCADES LTD. 
P.O. Box F-2564 


Freeport, Grand Bahama 
Bahamas 


Re: Eligibility for duty-free treatment under the CBI of 7-Amino 
deacetoxy-cephalosporanic acid (7-ADCA). 


Dear Mr. MARREVEE: 

In your letter of February 5, 1988, you inquired concerning the el- 
igibility for duty-free treatment under the Caribbean Basin Initia- 
tive (CBI) of 7-ADCA, which is an intermediate in the manufacture 
of semi-synthetic cephalosporines and is derived from the process- 
ing of crude penicillin G potassium. The product will be produced 
by your company, Gist-brocades Ltd., in a facility located in Free- 
port, Grand Bahama Island, Bahamas, and will be sold to purchas- 
ers in the U.S. At a meeting with a member of my staff on August 
11, 1988, you provided a more detailed description of the subject 
processing. 


Facts: 

Simply stated, raw materials (chemicals) are processed into hex- 
amethyldisilazane (HEXAS) which is then processed into Bis 
(Trimethylsilyl) Urea (LURAS). In a separate process, penicillin 
G.K. is converted into penicillin G sulfoxide (GENO). The LURAS 
and GENO are then combined to form  benzyldeacetoxy 
cephalosporanic acid (GOR) which is finally processed into the sub- 
ject product, ZOR (7-ADCA). 

The processing is described in detail as follows: 
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Step 1 

Water, caustic, ammonia (anhydrous), tremethyl chorosila 
(TMCS), which has gone through a head tank, and nitrogen, are 
placed in a reactor. After reaction of these chemicals, which are all 
of U.S. origin, waste is removed and the final product, HEXAS, is 
filtered and stored for use in the next state of the process. 
Step 2 

The HEXAS produced in step (1) is reacted with ethyl acetate, 
urea, ammonium bromide, nitrogen and ammonia, all of which are 
of U.S. origin, and placed in a reactor. After reaction, the product is 
centrifuged, dried and bagged. The finished article, LURAS, is 
placed in cold storage for use in later processing and/or is sold. 


Step 3 

Penicillin G.K. (crude) from Holland or Portugal is reacted with 
nitrogen from the U.S., pev. acetic acid from Europe and reverse os- 
mosis water from the Bahamas. The resulting solution is then react- 
ed with U.S. sulphuric acid. It is cooled and crystallized and sent 
through a centrifuge with additional reverse osmosis water from 
the Bahamas. The wet cake bags resulting from this stage are dried 
in a Fluid Bed Drier. The dry product, GENO, is then stored for lat- 
er use in step 4. 
Step 4 

The GENO produced in step 3 is reacted with toluene from the 
US., the LURAS produced in step 2, U.S. nitrogen and pyridinium 
hydrogen bromide from Europe. The water is removed and the re- 
sulting chemical is reacted with U.S. sulphuric Acid and U.S. nitro- 
gen. A process of hydrolysis and crystallization takes place. The re- 
sulting product, GOR, is centrifuged and then vacuum dried and 
placed in bags, at which time it is ready for use in the final step or 
is sold to third parties (you state that actual sales have been made 
in the past). The molecular structure of the chemical is changed 
from a 5-member ring to a 6-member ring. 
Step 5 

The GOR produced in step 4 is reacted with reverse osmosis 
water from the Bahamas, sodium melabisulphite from the U.S., 
U.S. ammonia and carbon. After reaction, the chemical is filtered or 
centrifuged. It is then reacted with enzyme from Europe and US. 
ammonia. The resulting chemical is filtered and placed in a buffer 
tank. U.S. isoamyl alcohol is added and the chemical is reacted with 
sulphuric acid from the U.S. and crystallizers. The chemical then 
goes through separators and is sent through a belt filter for wash- 
ing and drying. The chemical is then placed in a hopper for final 
blending into the finished product 7-ADCA (ZOR). 
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You estimate that the appraised value of the 7-ADCA to be im- 
ported will be approximately $200 and that the direct costs of 
processing operations to be performed in the Bahamas will equal 
34.4 percent of the appraised value. Moreover, you state that the 
cost of the chemicals of U.S. origin to be used in the processing op- 
erations will equa! approximately 10.5 percent of the appraised 
value. 


Issue: 


Whether the described product (7-ADCA) to be imported into the 
USS. will be entitled to duty-free treatment under the CBI. 


Law and Analysis: 


An eligible article imported directly from a CBI beneficiary coun- 
try may qualify for duty-free entry under the CBI only if it meets 
the country of origin criterion set forth in section 10.195(a), Cus- 
toms Regulations (19 CFR 10.195(a)). This criterion provides that an 
article must either be wholly the growth, product, or manufacture 
of a beneficiary country, or be substantially transformed in a bene- 
ficiary country into a new and different article of commerce. Moreo- 
ver, the sum of the cost or value of the materials produced in the 
beneficiary country or countries, plus the direct costs of processing 
operations performed in the beneficiary country or countries, must 
not be less than 35 percent of the appraised value of the imported 
article. For purposes of determining the 35 percent requirement, an 
amount not to exceed 15 percent of the appraised value of the arti- 
cle imported into the U.S. may be attributed to the cost or value of 
materials produced in the U.S. 

Section 10.196(a), Customs Regulations (19 CFR 10.196(a)), pro- 
vides that the cost or value of materials not wholly the growth, 
product, or manufacture of a beneficiary country or countries (i.e., 
materials imported into a beneficiary country from a non-benefici- 
ary country) may be counted toward the 35 percent requirement on- 
ly if these materials are first substantially transformed into a new 
or different intermediate article of commerce which is then used in 
the production of a new or different article which is imported di- 
rectly into the U.S. (This is the so-called “dual substantial transfor- 
mation” requirement.) 

The test for determining whether a substantial transformation 
has occurred is derived from language enunciated in Anheuser- 
Busch Brewing Association v. United States, 207 U.S. 556, 562 
(1908), defining the term “manufacture” as follows: 


Manufacture implies a change, but every change is not manu- 

facture and yet every change in an article is the result of treat- 

ment, labor and manipulation. But something more is necessa- 

, as set forth and illustrated in Hartranft v. Wie . eo 121 

‘S. 609. There must be a transformation; a new and different 

article must emerge, having a distinctive name, character or 
use. 
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Simply stated, a substantial transformation occurs when an arti- 
cle emerges from a process with a name, character or use different 
from that possessed by the original material that was processed. See 
Torrington Co. v. United States, 764 F.2d 1563, 1568 (1985) (citing 
Texas Instruments, Inc. v. United States, 681 F.2d 778 at 782 (1982)). 

Applying these principles to the circumstances in this case, it is 
apparant that the chemicals to be imported into the Bahamas and 
used in the production of GOR will be substantially transformed by 
the reactions and processes described in steps 1 through 4. The vari- 
ous chemical components will undergo molecular changes (creating 
a 6-member ring from a 5-member ring) in the formation of a prod- 
uct with a new name, character and use. The resulting chemical 
compound, GOR, will be a new and different article of commerce 
and is marketable as an independent commodity. As stated in Tor- 
rington Co. v. United States, 764 F.2d at 1570: 


An ‘article of commerce’ for the purposes of the pertinent Cus- 
toms regulations—is one that is ready to be put into a stream of 
commerce but need not have actually been bought—and—sold, 
or actually traded, in the past. 


In this case, GOR is a recognized article of commerce which is 
bought and sold in the trade. 

The further processing of this constituent material, described in 
step 5, will cause the cleavage of the side chain to produce 7-ADCA, 
a product recognized as a new and different article. The 7-ADCA 
will, as a result of the further processing, acquire new characteris- 
tics and qualities which make it suitable for uses beyond those of 
GOR 


In this case, a significantly different chemical product will be pro- 
duced as a result of two separate substantial transformations. Each 
product will be ready to be put into the stream of commerce and 
each is unique in name, character and use. 

In regard to the two previously-described country of origin crite- 
ria, the first criterion clearly will be satisfied in this case inasmuch 
as the chemicals to be imported into the Bahamas will be substan- 
tially transformed into a new and different article of commerce. 
Therefore, the final product will be considered to be a product of 
the Bahamas for purposes of this criterion. 

With respect to the 35 percent value-content requirement, the 
cost or value of all chemicals of U.S. origin to be imported into the 
Bahamas (estimated to equal 10.5 percent of the appraised value of 
the 7-ADCA) may be counted toward this requirement. Of course, 
the cost or value of materials originating in the Bahamas also may 
be included in the 35 percent calculation. Moreover, the cost or 
value of chemicals (used in steps 1 through 4) to be imported into 
the Bahamas from non-beneficiary countries other than the U‘S. 
may be counted for purposes of satisfying the 35 percent require- 
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ment since these chemicals will undergo two separate substantial 
transformations in the Bahamas. 

As previously indicated, the direct costs of processing operations 
performed in the beneficiary country or countries are counted to- 
ward the 35 percent requirement. Although you have estimated 
that the direct costs involved in producing the 7-ADCA will equal 
34.4 percent of the appraised value of the final product, we note 
that no breakdown of these costs has been provided. In this regard, 
we direct your attention to section 10.197, Customs Regulations (19 
CFR 10.197), which specifies those costs which are and are not in- 
cludable in the direct costs of processing operations. 


Holding: 

On the basis of the descriptive and cost information presented, it 
is our opinion that the 7-ADCA to be produced in the Bahamas 
may be imported into the U.S. free of duty under the CBI, provided 
all other requirements under the pertinent Customs Regulations (19 
CFR 10.191-10.198, copy enclosed) are satisfied. 


(C.S.D. 89-34) 


Valuation: Duty-free entry of garments sewn in Hong Kong or other 
countries and finished in the U.S. Virgin Islands. 


Date: December 1, 1988 
File: CLA-2-CO:R:C 555080 RA 
Category: Valuation 


Mr. Justin YUE 

WInner Co. (GARMENTS) LTD. 
2nd Floor, East Ocean Centre 
98 Granville Road 

Kowloon, Hong Kong 


Re: Duty-free entry of garments sewn in Hong Kong or other coun- 
tries and finished in the U.S. Virgin Islands. 


Dear Mr. YUE: 

This is in response to your letter of July 14, 1988, regarding the 
eligibility for duty-free entry under General Headnote 3(a), Tariff 
Schedules of the United States (TSUS), of certain garments to be as- 
sembled in various countries and finished in the U.S. Virgin 
Islands. 


Facts: 


You state that the garments in question will be cut and sewn at 
your plants in Asia and then sent to the U.S. Virgin Islands (St. 
Croix) for further processing before being imported into the US. as 
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finished articles. This processing will consist of inspection with 
trimming of threads, buttoning and buttonholing, washing, ironing, 
packaging, packing, and shipping. You believe that more than 50 
percent of the value of the imported garments will be the result of 
materials and labor from the Virgin Islands, which is a US. 
possession. 

Issue: 


Is the processing in the insular possession sufficient to transform 
the foreign-made garments into products of the Virgin Islands 
which could qualify for free entry under General Headnote 3(a), 
Tariff Schedules of the United States (TSUS) (General Note 3(a)iv), 
Harmonized Tariff Schedule of the United States (HTSUS))? 


Law and Analysis: 


Duty-free treatment under General Headnote 3(a), TSUS, is ac- 
corded only to articles the growth or product of a U.S. insular pos- 
session or articles manufactured or produced there. In the case of 
materials imported into an insular possession, they must be sub- 
stantially transformed by sufficient processing into a product of the 
insular possession. 

Accordingly, the local operations performed in an insular posses- 
sion must produce a new and different article of commerce. In this 
respect, an article imported into a possession in a substantially com- 
plete condition does not, without extensive further operations, be- 
come a different article and, therefore, does not come within the 
scope of this free-entry provision. 

In regard to this case, you state that the cutting and a substantial 
part of the sewing of the garments will be undertaken in your 
plants in Asia or other parts of the world. The processes to be per- 
formed on the unfinished garments at your St. Croix plant consist 
of inspection, thread trimming, buttoning and buttonholing, wash- 
ing, ironing, and packaging. None of these operations will effect a 
substantial change in the character or use of the practically-com- 
plete garments of foreign manufacture. Even though substantial 
value will be added, no new and different articles will be produced 
by these finishing operations. Accordingly, in the absence of sub- 
stantial processing of the foreign-made merchandise resulting in a 
new article in the U.S. insular possession, it will not be eligible for 
duty-free treatment. 

Holding: 

The finishing in the U.S. Virgin Islands of garments cut and sewn 
abroad is not sufficient to render them eligible for duty-free treat- 
ment as products of the U.S. Virgin Islands when the finishing con- 
sists only of inspection, thread trimming, affixing buttons, washing, 
ironing, and packaging. Accordingly, the finished garments to be 
imported into the U.S. will be subject to duty. 





U.S. CUSTOMS SERVICE 
(C.S.D. 89-35) 


Marking: Country of origin marking requirements applicable to 
packaging that contains a U.S. address. 


Date: November 30, 1988 
File: MAR 2-05 CO:R:C:V 731305 LR 


District Director or Customs 
Nogales, Arizona 85621 


Dear Sir: 

In your letter dated February 17, 1988 (Your ref: MAR 1 N:CO 
BS), you asked whether a “Touch & Glow” lampholder fitting in a 
plastic blister pack marked with the country of origin on the bottom 
of the blister pack in close proximity to a U.S. address is properly 
marked for purposes of 19 U.S.C. 1304. In our opinion, the marking 
on the bottom of the blister pack is difficult to find and is not suffi- 
ciently conspicuous. 

In addition, we are of the opinion that the references to the U.S. 
and Canada patents on the front of the blister pack trigger the re- 
quirements of section 134.46, Customs Regulations (19 CFR 134.46). 
Although in HQ 724860, dated April 13, 1984 (copy enclosed), Cus- 
toms found that a U.S. patent number on imported tennis string 
would not trigger the requirements of 19 CFR 134.46 because such a 
reference would not confuse the ultimate purchaser as to the coun- 
try of origin, Customs subsequently determined in T.D. 86-129, dat- 
ed June 26, 1986 (copy enclosed), that a U.S. patent number on foot- 
wear would trigger the requirements of 19 CFR 134.46 because 
“whether or not a potential purchaser would be misled by such ref- 
erences would depend in large part on the sophistication of the po- 
tential purchaser and the degree of scrutiny the purchaser performs 
to determine the country of origin of the article.” The decision fur- 
ther states that “a definitive rule is necessary to ensure that all ul- 
timate purchasers are properly informed of the country of origin 
and to provide for uniformity of application of the country of origin 
marking requirements of 19 U.S.C. 1304 and 134.46.” 

Although T.D. 86-129 concerned the country of origin marking 
requirements for imported footwear, we are of the opinion that the 
principles stated therein would also apply to other products. See al- 
so HQ 729852, dated October 29, 1986 (the words “T.M. Reg. USS. 
Pat. Off.” trigger the requirements of 19 CFR 134.46). Accordingly, 
the country of origin should appear in close proximity to the U.S. 
and Canada patent numbers and to any other U.S. references on 
the blister pack. 

For the reasons indicated above, we believe that the country of 
origin marking on the submitted sample is not acceptable. 
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(C.S.D. 89-36) 


Copyright: Infringement of IBM copyright for Keyboard Interface 
Controller AT. 


Date: November 2, 1988 
File: CPR-3 CO:R:C:V 731354 SO 
Category: Copyright 


District Director or CusToMs 
909 First Avenue 

Room 2039 

Seattle, Washington 98174 


Re: Copyright Infringement—Keyboard Interface Controller 
AT—Hg. Issuance No. 85-73, Effective May 23, 1985—IBM Corp. 
Registration No. TX 1-434—-858, published Sept. 14, 1984. 


Dear Sir: 

Your memorandum of April 4, 1988, requested a Headquarters 
decision pursuant to section 133.43(c\(1), Customs Regulations (19 
CFR 133.43(c\(1)), concerning infringement of the above referenced 
copyright recordation. 


Facts: 

An Alpha Computer, manufactured in Hong Kong, arrived at Se- 
attle consigned to Jeffrey S. Bland. The one piece computer was de- 
tained by Customs on suspicion of copyright infringement of the 
IBM Keyboard Interface Controller AT (No. TX 1-434-858). IBM 
posted the required surety bond and submitted a legal brief in sup- 
port of their demand that the imported merchandise be excluded 
from entry into the U.S. The importer denied infringement and 
used an analogy in the area of molecular biology to argue that no 
copying has taken place. He did not feel that 40 percent copying of 
the keyboard code should be interpreted as “piratical.” The entire 
file was sent to Headquarters for a decision on the infringement 
issue. 

Issue: 


Would the Alpha Computer imported by Dr. Bland infringe the 
copyright of the IBM Corporation for Keyboard Interface Controller 
AT referred to above? 


Law and Analysis: 


The basic test for determining whether there has been an in- 
fringement of a copyright is whether substantial similarity exists 
between two works. The appropriate test for determining whether 
substantial similarity is present is whether an average lay observer 
would recognize the alleged copy as having been appropriated from 
the copyrighted work, Ideal Toy Corp. v. Fab-Lu Ltd., 360 F.2d 1022 
(1966). The substantial similarity test was developed in order to bar 
a potential infringer from producing a supposedly new and different 
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work by deliberately making trivial or insignificant variations in 
specific features of the copyrighted work. 

Two steps are involved in the test for infringement. There must 
be access to the copyrighted work and substantial similarity not on- 
ly of the general ideas but the expression of those ideas as well. The 
Customs Laboratory examined the integrated circuits for the SOYO 
BABY 286 Keyboard controller used in the Alpha Computer import- 
ed by Jeffrey Bland and found that the 8042 programable interface 
device holds computer code 44.6 percent identical to the above refer- 
enced IBM/PC keyboard interface program. IBM submitted an 
analysis by the author of the Keyboard Interface Controller for the 
IBM Personal Computer. The SOYO BABY 286 code resides in a 
read-only memory silicon chip, or ROM and is intended to be “com- 
patible” with the IBM Personal Computer AT keyboard. In the 
judgement of the author, it would be virtually impossible as a prac- 
tical matter for the SOYO BABY 286 code to have been written by 
a programmer who had not had access to a disassembled listing of 
the IBM code. Because of the overwhelming similarity between the 
routines in the two codes under consideration, Customs can only 
conclude that the SOYO BABY 286 code was not created indepen- 
dently, but rather major portions of the IBM keyboard interface 
controller code were copied. 

The IBM code contains about 773 instructions. A side by side com- 
parison of the instructions contained in the object code and unas- 
sembled source code of the imported article confirms that at least 
587 of them, or over 75 percent were copied in the SOYO BABY 286 
code. At least 45 percent of the instructions found in IBM’s code 
were reproduced without any change whatsoever. The SOYO BABY 
286 code reproduces a large number of IBM code instruction se- 
quences with only minor cosmetic changes. In those cases, the 
SOYO BABY 286 code changes the operand (i.e., address) of certain 
individual lines of code, but leaves the operation code, the essential 
part of the instruction intact. 

IBM obtained their copyright registration for the Keyboard Inter- 
face Controller Personal Computer AT on September 5, 1984. It is 
evident that whoever manufactured the Alpha Computer in Hong 
Kong had ample opportunity to analyze the copyrighted work. Even 
without direct evidence of access to the copyrighted work, the sub- 
stantial similarity between the works is so striking as to preclude 
the possibility that the works were arrived at independently. The 
differences noted appear to us to constitute a deliberate attempt to 
make minor variations in the imported item while preserving the 
same functions of the IBM copyrighted program. 

Section 602(b) of the Copyright Law (17 U.S.C. 602(b)) provides 
that, “In a case where the making of the copies or phonorecords 
would have constituted an infringement of copyright if this title 
had been applicable, their importation is prohibited.” Section 603(c) 
of the Copyright Law (17 U.S.C. 603(c)) provides that, “Articles im- 
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ported in violation of the importation prohibitions of this title are 
subject to seizure and forfeiture in the same manner as property 
imported in violation of the Customs revenue laws. Forfeited arti- 
cles shall be destroyed as directed by the Secretary of the Treasury 
or the court, as the case may be; however, the articles may be re- 
turned to the country of export whenever it is shown to the satisfac- 
tion of the Secretary of the Treasury that the importer has no rea- 
sonable grounds for believing that his or her acts constituted a vio- 
lation of law.” 

Holding: 

We are of the opinion that the 8042 programable interface device 
for the SOYO BABY 286 keyboard controller found in the imported 
Alpha Computer would be prohibited entry into the U‘S. as infring- 
ing on the rights of the copyright owner, and is subject to seizure 
and forfeiture (17 U.S.C. 603); any transporting computer merchan- 
dise is subject to seizure and forfeiture under 19 U.S.C. 1595a(a). 
However, the district director may allow the return of the imported 
articles to the country of export, whenever he is satisfied that the 
importer had no reasonable grounds for believing that his act (of 
importing the infringing article) constituted a violation of law (19 
CFR 133.47). The bond of the copyright owner shall be returned. 


Copies of this decision may be furnished to all interested parties. 


(C.S.D. 89-37) 


Marking: Country of origin of shirts assembled in Honduras from 
US. parts. 


Date: December 1, 1988 
File: MAR-2-03 CO:R:C:V 731386 SO 
Category: Marking 


Gat T. Cumins, Esq. 

SHarRETTS, PALEY, CaRTER & BLAUVELT, P.C. 
80 Broad Street 

New York, New York 10004 


Re: Marking of shirts assembled in Honduras from USS. parts. 


Dear Ms. Cumins: 

In your letter of April 20, 1988, on behalf of the Cluett Shirt 
Group, you requested a binding ruling on whether the use of a 
country of origin label which states: “FABRIC MADE IN U.S.A./ 
TAILORED IN HONDURAS” on men’s dress shirts, assembled in 
Honduras from U.S. parts, would comply with the country of origin 
marking requirements of the law and regulations. You state that 
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the shirts qualify for entry under item 807.00, Tariff Schedules of 
the United States (TSUS). 


Facts: 

According to your letter, the fabric for the shirts is woven and cut 
into shirt components in the U.S. The cut components and trim are 
shipped from the U.S. to Honduras for assembly into shirts. You 
submitted a pencil sketch of the proposed country of origin label 
which shows the words “FABRIC MADE IN U.S.A.” directly above 
the words “TAILORED IN HONDURAS,” in letters approximately 
4” in height. You also submitted legal arguments that the proposed 
label meets the requirements of section 304, Tariff Act of 1930, as 
amended (19 U.S.C. 1304), and section 10.22, Customs Regulations 
(19 CFR 10.22). 


Issue: 


Would the use of a label which states “FABRIC MADE IN 
U.S.A.” above the words “TAILORED IN HONDURAS” on men’s 
dress shirts, which are assembled in Honduras from US. parts, 
comply with the country of origin marking requirements of the law 
and regulations? 

Law and Analysis: 

Section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304) pro- 
vides, in general, that every article of foreign origin (or its contain- 
er) imported into the U.S. shall be legibly and conspicuously 
marked to indicate the English name of the country of origin to an 
ultimate purchaser in the U.S. Pursuant to 19 CFR 10.22, articles 
assembled abroad and imported under item 807.00, TSUS, are con- 
sidered products of the country of assembly for purposes of 19 
U.S.C. 1304. This regulation further states that if an imported as- 
sembled article is made entirely of American-made materials, the 
US. origin of the material may be disclosed by using a legend such 
as “Assembled in _____________ from material of U.S. origin,” 
or a similar phrase. 

In C.LE. 1205/59, dated August 20, 1959, which also concerned 
the marking of country of origin on shirts, we held that a label con- 
taining the words “Custom Tailored in Japan,” and an additional 
cloth label below with the words “Sears Roebuck & Co., Inc., 
U.S.A.,” meet the marking requirements of 19 U.S.C. 1304. 

Shirts assembled in Honduras entirely of U.S. components and 
imported under item 807.00, TSUS, are considered to be products of 
Honduras for purposes of 19 U.S.C. 1304. In accordance with 19 
CFR 10.22, they may be marked “Assembled in Mexico from materi- 
al of U.S. origin,” or a similar phrase. For shirts made entirely of 
U.S. materials, we find that the phrases you proposed, “FABRICS 
MADE IN U.S.A.” and “TAILORED IN HONDURAS,” to be similar 
phrases within the meaning of 19 CFR 10.22. 
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Holding: 

The proposed phrases are acceptable under 19 U.S.C. 1304 and 19 
CFR 10.22 for a label used for marking country of origin on shirts 
that are assembled in Honduras entirely from U.S. parts. 


ERRATA 


Please make the following corrections to Customs Service Deci- 
sions 89-20 and 89-21, published in the Customs BuLLEemn, Vol. 23, 
No. 10, dated March 8, 1989: 


(C.S.D. 89-20) 
On page 21, delete the introductory paragraph of this decision 
and insert the following paragraph: 


Drawback: The use of a “Weighted Average Value Method” for cal- 
culating drawback claims. 


RRR ne 


(C.S.D. 89-21) 


On page 26, delete the introductory paragraph of this decision 
and insert the following paragraph: 
Drawback: The use of an intermodal bill of lading with other evi- 


dence to establish the time and fact of exportation under 19 CFR 
191.52(c\{2). 





U.S: Customs Service 
General Notice 


19 CFR Part 24 


CURRENT IRS INTEREST RATE USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation of interest. 


SUMMARY: The Tax Reform Act of 1986 established a new method 
of determining the adjusted rate of interest on applicable overpay- 
ments or underpayments of Customs duties. The new method pro- 
vides a two-tier system based on the short term federal rate and is 
adjusted quarterly. This notice advises the public that the interest 
rates, as set by the Internal Revenue Service, will be 12 percent for 
underpayments and 11 percent for overpayments for the quarter be- 
ginning April 1, 1989. It is being published for the convenience of 
the importing public and Customs personnel. 


EFFECTIVE DATE: April 1, 1989. 


FOR FURTHER INFORMATION CONTACT: Robert B Hamilton, 
Jr., Revenue Branch, National Finance Center, U.S. Customs Ser- 
vice, 6026 Lakeside Boulevard, Indianapolis, Indiana 46278 (317) 
298-1308. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By notice published in the Federal Register on January 5, 1987 
(52 FR 255), Customs advised the public that the Tax Reform Act of 
1986 (Pub. L. 99-514) amended 26 U.S.C. 6621, and mandated a new 
method of determining the interest rate paid on applicable overpay- 
ments or underpayments of Customs duties. The new method pro- 
vides a two-tier system based on the short-term federal rate. As 
amended, 26 U.S.C. 6621 provides that the interest rate that Trea- 
sury pays on overpayments will be the short-term federal rate plus 
two percentage points. The interest rate paid to the Treasury for 
underpayments will be the short-term federal rate plus three per- 
centage points. The rates will be rounded to the nearest full 


percentage. 
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The interest rates, which are to fluctuate quarterly, are deter- 
mined by the Internal Revenue Service on behalf of the Secretary of 
the Treasury based on the average market yield on outstanding 
marketable obligations of the U.S. with remaining periods to matur- 
ity of three years or less. These rates are determined during the 
first month of a calendar quarter and become effective for the fol- 
lowing quarter. 


DETERMINATION 


It has been determined that the rates of interest for the period 
April 1, 1989-June 30, 1989 are 12 percent for underpayments and 
11 percent for overpayments. These rates will remain in effect 
through June 30, 1989, and are subject to change on July 1, 1989. 
They will remain in effect until changed by another notice in the 
Federal Register. 


Dated: March 14, 1989. 
WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, March 20, 1989 (54 FR 11374)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 88-1559) 


Mapison GALLERIES, LTD., PLAINTIFF-APPELLEE v. UNITED STATES, DEFENDANT- 
APPELLANT 


Richard C. King, Fitch, King and Caffentzis, of New York, New York, argued for 
plaintiff-appellee. With him on the brief was James Caffenizis. 

Al J. Daniel, Jr., Department of Justice, of New York, New York, argued for de- 
fendant-appellant. With him on the brief were John R. Bolton, Assistant Attorney 
General, David M. Cohen, Director and Joseph I. Liebman, Attorney in Charge, In- 
ternational Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge AquiLino. 


(Decided March 8, 1989) 


Before FRIEDMAN, Circuit Judge, NicHoLs, Senior Circuit Judge, and 
Smitu, Circuit Judge. 


Nicuois, Senior Circuit Judge. 

This is an appeal from the judgment of the United States Court of 
International Trade, Madison Galleries, Lid. v. United States, 688 
F. Supp. 1544 (Ct. Int’l Trade 1988) (Aquilino, J.). The trial court 
held that articles imported directly from a beneficiary developing 
country (“BDC”) are eligible for the statutory duty-free treatment if 
the direct cost of processing operations performed in the BDC is not 
less than 35 percent of the appraised value of the imported article, 
notwithstanding the fact that the imported article is the “growth, 
product, or manufacture” of a non-BDC country. We affirm. 


BACKGROUND 


The facts of the present case are set forth in the able opinion of 
the trial court, id. at 1545, and familiarity with those facts is pre- 
sumed. Briefly, Madison Galleries, Ltd. (“Madison”) is an importer 
of various porcelainware articles. The porcelainware items here at 
issue were formed into undecorated “blanks” in the Republic of Chi- 
na (Taiwan), a non-BDC country. The blank porcelain pieces were 
then sent to Hong Kong, a BDC as defined in Title V of the Trade 
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Act of 1974, 19 U.S.C. § 2462, where they were attractively decorat- 
ed. There is no dispute that the cost of the decoration process un- 
dertaken in Hong Kong contributed well over 35 percent of the arti- 
cles’ appraised values at the time they were imported into the Unit- 
ed States. The Customs Service classified the porcelainware under 
TSUS item 534.94 and assessed duties according to that classifica- 
tion. Madison filed protests, claiming that the goods were entitled 
to duty-free treatment under the General System of Preferences 
(“GSP”), specifically TSUS item A*534.94. The protests were denied 
and this suit followed. 

The Ccurt of International Trade held that the imported articles 
were eligible for duty-free treatment under 19 U.S.C. § 2463(b), and 
alternatively that some of the goods were substantially transformed 
in Hong Kong into new and different articles and were therefore el- 
igible for duty-free treatment as “growth, product, or manufacture” 
of a BDC. The United States (“government” or “Customs”) does not 
appeal the trial court’s finding of substantial transformation as 
made. Thus, as to the goods found by the trial court to be substan- 
tially transformed in Hong Kong, there is no dispute that these 
goods are eligible for duty-free treatment, but others remain, as to 
which we are to decide. 

Regarding the goods which were not found to be subtantially 
transformed in Hong Kong, these originated from Taiwan, a non- 
BDC country, and are assumed, for purposes of this opinion, to have 
been the “growth, product, or manufacture” of that country, not 
having lost that identity by the added work on them in Hong Kong. 
The government argues that goods must be “growth, product, or 
manufacture” of a BDC country in order to be eligible for duty-free 
treatment. Therefore, notwithstanding the fact that the decoration 
process undertaken in Hong Kong exceeds 35 percent of the goods’ 
appraised values, the government suggests that these goods are in- 
eligible for duty-free treatment because of their Taiwanese origin. 


IssuE 


The issue before us on appeal is whether goods imported directly 
from a BDC country, where over 35 percent of value was added, are 
eligible for duty-free treatment under 19 U.S.C. § 2463(b) where the 
goods are assumed the “growth, product, or manufacture” of a non- 
BDC country. The relevant facts are undisputed and the issue is 
therefore purely one of statutory interpretation over which we exer- 
cise our own independent judgment without deference to the trial 
court. Chula Vista City School District v. Bennett, 824 F.2d 1573, 
1579 (Fed. Cir. 1987), cert. denied, 108 S. Ct. 774 (1988); Institut Pas- 
teur v. United States, 814 F.2d 624, 626, 2 USPQ2d 1048, 1049 (Fed. 
Cir. 1987). 
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I 


This is a case of statutory construction. The starting point in eve- 
ry case involving construction of a statute is the language itself. 
See, e.g., Bethesda Hosp. Ass’n v. Bowen, 108 S. Ct 1255, 1258 (1988); 
United States v. Turkette, 452 U.S. 576, 580 (1981); Watt v. Alaska, 
451 U.S. 259, 265 (1981). Where the plain language of the statute 
would settle the question before the court, the legislative history is 
examined with hesitation to determine whether there is a clearly 
expressed legislative intention contrary to the statutory language. 
Immigration and Naturalization Service v. Cardoza Fonseca, 480 
U.S. 421, 432 n.12 (1987). Sometimes the literal language of some 
part of a statute may seemingly contradict the intent of the statute 
taken as a whole. Ambassador Division of Florsheim Shoes Co. v. 
United States, 748 F.2d 1560, 3 Fed. Cir. (T) 28 (1984). Absent a 
clear cut contrary legislative intent, the statutory language is ordi- 
narily regarded as conclusive. Burlington Northern R.R. v. 
Oklahoma Tax Commission, 481 U.S. 454, 461 (1987); United States 
v. James, 478 U.S. 597, 606 (1986); Consumer Product Safety Com- 
mission v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). 

The statute here in controversy is the Trade Act of 1974 and spe- 
cifically section 2463(b) which provides, in pertinent part: 


(b) Eligible articles qualifying for duty-free treatment 


The duty-free treatment provided under section 2461 of this 
title with respect to any eligible article shall apply only— 


(1) to an article which is imported directly from a benefi- 
ciary developing country into the customs territory of the 
United States; and 

(2) If the sum of (A) the cost or value of the materials 
produced in the beneficiary developing country * * * plus 
(B) the direct costs of processing operations performed in 
such beneficiary developing country * * * is not less than 
35 percent of the appraised value of such article at the 
ie of its entry into the customs territory of the United 

tates. 


The Secretary of the Treasury * * * shall prescribe such regula- 
tions as may be necessary to carry out this subsection. 


19 U.S.C. § 2463(b). 

The government urges us to interpret this statute as conditioning 
eligibility for duty-free treatment upon satisfaction of the following 
criteria: 

First, the article must be “imported directly” from the BDC, 19 
U.S.C. § 2463(b)(1), 19 C.F.R. § 10.175 * * * [and] [sJecond, the 
article must be “merchandise which is the growth, product, 


manufacture, or assembly of a beneficiary developing country 
***” 19 U.S.C. § 2463; 19 U.S.C. [sic, C.F.R.] § 10.176(a). 
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Government’s Brief at 26. With regard to the first stated criterion, 
this language very closely tracks the language of the statute and 
both parties agree, as do we, that this criterion was required and 
was satisfied in this case. The controversy therefore centers upon 
the second stated criterion, namely that the articles must be mer- 
chandise which is the “growth, product, manufacture” or assembly 
of a BDC. 
The first regulation to which the government refers states: 


“Produced in the beneficiary developing country” defined. 
* * * [TJhe words “produced in the beneficiary developing coun- 
try” refer to the constituent materials of which the eligible ar- 
ticle is composed which are either: 

(1) Wholly the growth, product, or manufacture of the benefi- 
ciary developing country; or 

1) Substantially transformed in the beneficiary developing 
country into a new and different article of commerce. 


19 C.F.R. § 10.177(a). 

Judge Aquilino correctly observed in the trial court opinion that 
the cited regulation “gives meaning to factor (A) of that [sic] section 
2463(b)\(2), and not to factor (B), which is the one relied on by plain- 
tiff.’ Madison Galleries, 688 F. Supp. at 1546. We agree and hold 
that this regulation is not controlling, or even persuasive, as to the 


interpretation of factor (B). 

Madison has not focused on a second regulation cited by the gov- 
ernment and very much supportive of the government’s position. In 
pertinent part, that regulation states: 

Merchandise produced in a beneficiary developing country 
* * *. Merchandise which is (1) the growth, product, manufac- 
ture, or assembly of (i) a beneficiary developing country * * * 
and (2) imported directly from such beneficiary developing 
country * * * may qualify for duty-free entry under the Genera- 
lized System of Preferences (“GSP”). 


29 C.F.R. § 10.176(a). The quoted sentence of this regulation inferen- 
tially, if not expressly, requires an article to be the “growth, prod- 
uct, or manufacture” of a BDC in order to qualify for duty-free 
treatment. The trial court held that the regulation was not control- 
ling, because it speaks of “products” as that term is used in the 
country of origin marking law, 19 U.S.C. § 1304, rather than “eligi- 
ble articles” as used in the GSP statute. Madison Galleries, 688 F. 
Supp. at 1547. We disagree. The regulation specifically addresses 
“qualiffication] for duty-free entry under the Generalized System of 
Preferences”. It is beyond dispute that those enacting this regula- 
tion intended it to control in the area of GSP treatment. We regard 
this regulation as the Customs Service’s interpretation of 19 U.S.C. 
§ 2463(2). 

We recognize that an agency’s interpretation of the statutes it is 
charged with administering is normally entitled to great deference 
by a reviewing court. See, e.g., Young v. Community Nutrition Insti- 
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tute, 476 U.S. 974, 981 (1986); Chemical Mfrs. Ass’n v. Natural Re- 
sources Defense Council, 470 U.S. 116, 125 (1985); Chula Vista City 
School District v. Bennett, 824 F.2d 1573, 1580 (Fed. Cir. 1987), cert. 
denied, 108 S. Ct. 774 (1988); Beneficial Corp. and Subsidiaries v. 
United States, 814 F.2d 1570, 1573 (Fed. Cir. 1987). However, an 
agency interpretation which conflicts with the same agency’s earli- 
er interpretation is entitled to considerably less deference than a 
consistently held agency view. Immigration and Naturalization Ser- 
vice v. Cardoza-Fronseca, 480 U.S. 421, 447 n.30 (1987). 

The Customs Service has previously taken the position that duty- 
free eligibility can be satisfied entirely by the direct cost of process- 
ing operations in a BDC. E.g., T.D. 76-100, 10 Cust. Bull. & Dec. 176 
(1976). In 19 C.F.R. § 10.176(a) and in this court, Customs advocates 
a contrary position. Because Customs has not adhered to a consis- 
tent position on this issue, we accord its interpretation considerably 
less deference than would be customary for a consistent position. 

Turning now to the language of the statute itself, it is conspicu- 
ously silent as to a requirement that the eligible article be “growth, 
product, or manufacture” of a BDC. Further, there is no indication 
that such a requirement is to be inferred. The plain language of the 
statute states that the sum of (A) the cost or value of the materials 
produced in the BDC plus (B) the direct costs of processing opera- 
tions performed in the BDC must be not less than 35 percent of the 
article’s appraised value. No other condition is stated for BDC eligi- 
bility, and the only rational interpretation is, none is meant. 

The word “sum” admits of many definitions. However, the mean- 
ing of words depends on their context. Here, “sum” is used in a 
mathematical context, so it must be understood as a mathematical 
term. Webster’s Third New International Dictionary, Unabridged at 
2289 (1976) gives the following mathematical definition of “sum”: 

[T]he aggregate of two or more numbers, magnitudes, quanti- 
ties, or particulars: the result of performing addition. 


At oral argument, the government suggested that Congress in- 
tended for the “sum” to include at least a partial contribution from 
the first specified addend, “materials produced in the beneficiary 
developing country”. Such logic runs counter to the statutory lan- 
guage. By using the term “sum”, Congress expressed its intention 
that eligibility be governed by the aggregate of the two addends it 
specified, irrespective of their individual contributions to that aggre- 
gate. That is a fundamental tenet of addition with which we pre- 
sume Congress was familiar. 

We therefore conclude that the language of section 2463(b) is not 
ambiguous, and that Congress intended to permit the “sum” to be 
calculated from any combination of the two addends specified in the 
statute, including a zero value for either one. 
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II 


Having concluded that the language at issue is not ambiguous, we 
’ examine the legislative history only to determine whether there is a 
clearly expressed legislative intention contrary to the literal con- 
struction we have given to the statute. Immigration and Naturali- 
zation Service v. Cardoza-Fonseca, 480 U.S. at 432 n.12 (1987). 

There are two statements in the legislative history that we find 
pertinent to the language of section 2463(b). The Senate Report 
states that “[iJn those cases where only one developing country had 
contributed to the value of a product, a flat local cost requirement 
of 35 percent would be applied.” (Emphasis supplied) S. Rep. No. 
1298, 93d Cong., 2d Sess. pt. III, reprinted in 1974 U.S. Code Cong. & 
Admin. News 7186, 7217. Implicit in this statement is the recogni- 
tion that there will be cases where only one BDC contributes to the 
value of an eligible article, but that BDC will not be the sole con- 
tributor of value. Of necessity then, a non-BDC country is the pre- 
sumed contributor of up to 65 percent of the eligible article’s value. 
In the Joint Committee Report, the committee explained section 
2463(b) as requiring that “in the case of a single beneficiary country, 
at least 35 percent of the value of the article [is to] be added in such 
country.” (Emphasis supplied). Joint Comm. Rep. No. 1644, 93d 
Cong., 2d Sess., reprinted in 1974 U.S. Code Cong. & Admin. News 
7367, 7398. This statement reinforces our view that the Congress 
contemplated granting eligibility to articles produced in non-BDC 
countries that merely had their value augmented in a BDC. 

Neither of these statements, nor any others expressed in the leg- 
islative history of the statute, displays a clearly expressed legisla- 
tive intention contrary to the literal terms of the statute. Accord- 
ingly, the plain meaning is to be given effect, and we hold that an 
article need not be a “growth, product, or manufacture” of a BDC to 
qualify for duty-free treatment. To the extent that 19 C.F.R. 
§ 10.176(a) imposes this requirement, it is inconsistent with the stat- 
ute and is therefore invalid. E.g., K Mart Corp. v. Cartier, Inc., 108 
S. Ct. 1811, 1817 (1988); Ethicon, Inc. v. Quigg, 849 F.2d 1422, 1425, 
7 USPQ2d 1152, 1154 (Fed. Cir. 1988). 


Il 


Finally, the government argues that Congress has enacted, in two 
other areas, legislation indicating that Congress desired to require 
that goods be products of a BDC in order to qualify for duty-free 
treatment. First, the government relies on the following statement 
made during enactment of the Carribean Basin Initiative (“CBI”), 
Pub. L. No. 98-67, 97 Stat. 384 (codified at 19 U.S.C. §§ 2701-2706), 
subsequent to enactment of the statute at issue in this case: 


Section 103(a) expressly defines rules of origin and conforms 
them to the GSP system * * * Paragraph (1) requires that the 
article be the “growth, product, or manufacture of a beneficiary 
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country” in order to ensure that such articles originate in the 
beneficiary country. This language was not included in the GSP 
legislation, but was understood in this manner and has been 
consistently so interpreted. 

Paragraph (2) requires * * * [that the Secretary’s] regulations 
must provide that articles eligible for duty-free treatment 
“must be wholly the growth, product, or manufacture of a bene- 
ficiary country, or must be a new or different article of com- 
merce which has been grown, produced, or manufactured in the 
beneficiary country.” 


H.R. Rep. No. 266, 98th Cong., 1st Sess. 13, reprinted in 1983 US. 
Code Cong. & Admin. News 643, 654. 

These statements are clearly contrary to our interpretation of 
section 2463(b), and see above as to how consistent interpretation by 
others has really been. Since Congress thought it necessary in the 
CBI law, 19 U.S.C. § 2703(a), to specify that an “eligible article” had 
to be “growth, product, or manufacture” of a beneficiary country, it 
must have thought it had left an ambiguity at any rate, in the BDC 
law which did not so specify. However, a law may be amended, su- 
perseded, or rescinded by another law, but not by subsequent legis- 
lative history. Aparacor, Inc. v. United States, 571 F.2d 552 (Ct. Cl. 
1978); Colorado Nurses Ass’n v. Federal Labor Relations Authority, 
851 F.2d 1486, 1490 (D.C. Cir. 1988). It is the function of the courts 
and not the Legislature, much less a committee of one House of the 
Legislature, to say what a previously enacted statute means. Pierce 
v. Underwood, 108 S. Ct. 2541, 2551 (1988). We are not willing to fix 
the meaning of the statute according to the views of a later report- 
ing committee that did not draft the statute. 

We may take judicial notice that the kind of statement by a con- 
gressional committee quoted above usuaily results from information 
or drafting assistance furnished by the executive agency directly 
concerned. That it did so here is expressed at page 12 of the cited 
report, 653 of the U.S. Code Cong. & Admin. News. When such is 
the case, the committee’s statement adds but little to the weight the 
executive position already held if properly published and made 
known. Congress notices court decision if there are any; otherwise, 
laws passed by prior Congresses mean to Congress what the Execu- 
tive Branch says they mean, or such is the way many a committee 
report is drafted. As we are here writing on a pretty clean slate, so 
far as court decisions are concerned, it is evident the quoted state- 
ment did not result from perusal of court decisions. 

Next, the government suggests that the trial court’s interpreta- 
tion of section 2463(b) is inconsistent with the country of origin 
marking requirements, 19 U.S.C. § 1304. According to the interpre- 
tation accepted by the trial court, the marking laws would allow the 
porcelainware in this case to be imported duty-free from Hong 
Kong, but to be marked “Made in Taiwan.” The government sug- 
gests that this result is contrary to both the purposes of the GSP 
program and the statutory marking requirement. It is a mere hypo- 
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thetical in this case, as we are informed the goods were in fact 
marked “Made in Hong Kong.” 

The purpose of the GSP program is, inter alia, “to extend prefer- 
ential tariff treatment to the exports of less-developed countries to 
encourage economic diversification and export development within 
the developing world.” S. Rep. No. 1298, 93d Cong., 2d Sess. pt. III, 
reprinted in 1974 U.S. Code Cong. & Admin. News 7186, 7187; see 
also Superior Wire v. United States, No. 88-1020, slip op. at 8 (Fed. 
Cir. Feb. 15, 1989); Torrington Co. v. United States, 764 F.2d 1563, 
1571, 3 Fed. Cir. (T) 158, 167 (Fed. Cir. 1985). The purpose of the 
marking laws “is to mark the goods so that at the time of purchase 
the ultimate purchaser may, by knowing where the goods were pro- 
duced, be able to buy or refuse to buy them, if such marking should 
influence his will.” United States v. Friedlaender & Co., 27 CCPA 
297, 302 (1940). 

The purchaser of Madison’s goods would know that the porce- 
lainware was made in Taiwan (if so marked), and he may refuse to 
buy the product if this fact influences him. At the same time, the 
duty-free entry of the merchandise encourages economic develop- 
ment in Hong Kong, in keeping with the objectives of the GSP pro- 
gram, notwithstanding the fact (if it be a fact) that the products are 
marked “Made in Taiwan.” If the additional processing in Hong 
Kong is so significant that the goods are substantially transformed, 
then the goods will be marked “Made in Hong Kong,” and the pur- 
chaser may refuse to buy them if he disfavors Hong Kong products. 
But where the goods are merely processed in, but are not the 
“growth, product, or manufacture” of Hong Kong, as with some of 
the products here, Congress has not clearly expressed that the ulti- 
mate purchaser needs to know the identify of every country in 
which the product stopped before being imported directly from a 
BDC into the United States. In the absence of such an expression, 
we do not see our interpretation of the duty-free eligibility statute 
as inconsistent with the marking laws. 

It would be neat and nice for the customs laws and regulations to 
be uniform and consistent wherever it makes a difference which is 
regarded as the originating country, as to any product of the se- 
quential efforts of two or more. As of right now, it would be support 
of a lost cause, and an abuse of the judicial process, to skew the re- 
sult in any single type of situation to achieve an unattainable uni- 
formity with the result in so many other and different situations. If 
Congress wants uniformity, let it so enact. In this instance, we 
think the Customs Service forgot the “plain language” doctrine in 
order to pursue an unattainable goal, and overlooked the manifest 
intent of Congress to draw a “bright line,” in the GSP situation. 
The uncertainly and litigation that have flowed from the “growth, 
product, or manufacture” standard have notoriously been great; 
Congress and its draftsmen had ample reason to shift the focus to 
something else. 
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In sum, the legislative history of the statute and the other factors 
we have considered do not reveal a clearly expressed intention con- 
trary to the plain language of the statute. Therefore, we interpret 
the statute according to its literal terms. 


CoNCLUSION 


The judgment of the Court of International Trade holding that 19 
U.S.C. § 2463(b) does not require an eligible article to be the 
“growth, product, or manufacture” of a BDC is affirmed. 
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MEMORANDUM AND ORDER 


CarMAN, Judge: Plaintiff, on behalf of former employees of Great 
Western Sugar Company (Great Western), seeks reversal on review 
of a final determination by the Secretary of Labor (Secretary) deny- 
ing certification of eligibility for benefits under the worker adjust- 
ment assistance program of the Trade Act of 1974, tit. II, 
§§ 221-249, 284, (the Trade Act), 19 U.S.C. §§ 2271-2321, 2395 (1982 
and Supp. IV 1986).! Plaintiff contests the Secretary’s denial of cer- 
tification for assistance based on the Secretary’s finding that in- 
creased imports did not contribute importantly to the worker’s sep- 
aration from employment. 

After careful consideration of the administrative record, the argu- 
ments of the parties, and the legislative history, the Court holds the 
determination by the Secretary of Labor is not supported by sub- 
stantial evidence in the record and is not in accordance with law. 
The case is remanded to the Secretary for further consideration in 
accordance with this opinion. 


BACKGROUND 


Between May 21, 1985 and July 25, 1985, eight local unions affili- 
ated with plaintiff, Western Conference of Teamsters (Teamsters), 
filed nine petitions for certification of eligibility to apply for adjust- 


1The Omnibus Trade and Competitiveness Act o! at Pub. L. No. 100-418, §§ 1421-30, 102 Stat. 1107, 
1242-44 (1988) renumbered 19 U.S.C. § 2272 as § 22720) an id added § 2272(b) relating to the eligibility of oil and 
gas workers to apply for adjustment assistance benefits. See, § 1421(aX1) at 102 Stat. 1242-43. 
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ment assistance. The petitions were filed on behalf of current and 
former non-clerical employees of Great Western,? who had been af- 
fected by the discontinuance of operations at Great Western’s 
plants and its filing for bankruptcy, on March 7, 1985, under Chap- 
ter 11 of the Federal Bankruptcy Code. 

Pursuant to section 221(a) of the Trade Act, 19 U.S.C. § 2271(a), 
the Office of Trade Adjustment Assistance (OTAA) of the Depart- 
ment of Labor® consolidated the petitions and instituted an investi- 
gation of the allegations which culminated in a recommendation to 
the Secretary. R. 132, 157. On the basis of the OTAA recommenda- 
tion, the Secretary, by his delegate,‘ issued a negative determina- 
tion of eligibility for adjustment assistance. 50 Fed. Reg. 42,788 
(1985). The Teamsters filed an application for reconsideration which 
was granted on December 24, 1985. 51 Fed. Reg. 1,312 (1986). On 
January 27, 1986, the certifying officer issued a Notice of Negative 
Determination on Reconsideration. 51 Fed. Reg. 4,443 (1986); R 
248-51. 

The Teamsters then instituted this action to review the final de- 
termination of the Secretary of Labor denying certification of eligi- 
bility for adjustment assistance in accordance with section 284 of 
the Trade Act, 19 U.S.C. § 2395. Plaintiff contended the Secretary’s 
determination, that increased imports of a product like or directly 
competitive with that produced by Great Western did not contrib- 
ute importantly to its workers’ separation from employment, was 
unsupported by substantial evidence in the record and not in accor- 
dance with law. Brief in Support of Plaintiff's Motion for Judgment 
Upon Agency Record, at 1-2 (hereinafter “Plaintiff's Brief’’). There- 
after, the Secretary moved for an order remanding the case to the 
Department of Labor for further investigation and redetermination. 
This Court granted the motion for remand on February 13, 1987. 

Upon further investigation the Secretary issued a Notice of Nega- 
tive Determination on Remand on March 12, 1987. 52 Fed. Reg. 
8,120 (1987). However, on April 8, 1987, the Secretary moved for a 
second remand in order to rectify its failure to include supplemen- 
tal statements and evidence submitted by the Teamsters in the re- 
cord, as ordered by this Court upon its original remand, and to al- 
low a redetermination by the Secretary in light of the amended sup- 
plemental record. The Court granted the second remand motion on 
April 22, 1987 and the Secretary issued the Notice of Negative De- 
termination on Second Remand on May 5, 1987. 52 Fed. Reg. 17,343 
(1987). 


2The petitions et ag workers at the following locations: Loveland, Colorado; Denver, cae Fort Morgan, 
Colorado; Sterling, Colorado; Goodland, Kansas; Greeley, Colorado; Bayard, Nebraska; Ovi id, Colorado; and Bill- 
ings, Montana. Administrative Record pee ae (hereinafter “R”). 

3The Office of Trade Adjustment Assistance Department of Labor has been delegated the responsibility 
for investigating adjustment assistance slighality. > C.F.R. § 90.2 (1985). 

“The of Labor has delegated to a “certifying officer” the responsibility of making determinations and 


issuing certifications of a to apply for aoe assistance. 29 C.F.R. § 90.2 (1985). Hereinafter refer- 
ences to the “Secretary” include actions by his te. 
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The Teamsters raise the following contentions in support of their 
argument that the agency denial of certification for adjustment as- 
sistance was arbitrary, capricious and not in accordance with law: 


1. The Secretary failed to consider the adverse effects of in- 
creased imports of raw as opposed to refined sugar because he 
erroneously determined that as a matter of law “raw sugar was 
not competitive with refined sugar for the Great Western Sugar 
Company.” (Plaintiff's Supplemental Brief in Support of Plain- 
tiffs Motion for sucgenens n Agency Record at 14, hereinaf- 
ter “Plaintiff's Supplemental Brief.”) 

2. The Secretary failed to consider the adverse impact of raw 
sugar imports on the price and supply of domestic sugar beets 
and refined sugar, or the resulting effect on Great Western’s 
profitability. Id. at 17. 

3. The Secretary did not consider, or adequately explain in 
the record, the reason for his departure from the analysis in his 
prior certification of Great Western workers at the Longmont, 
Colorado plant. 42 Fed. Reg. 43,154 (1977). 


Discussion 


Great Western, a subsidiary of Hunt International Resources Cor- 
poration, was one of the nation’s leading processors of sugar beets, 
with twelve plants in five states. Great Western produced refined 
sugar from sugar beets under contract with the growers. The sugar 
produced at the various Great Western facilities was marketed pri- 
marily to soft drink producers and food manufacturers. In March of 
1985, at the end of the 1984-85 growing season, Great Western 
ceased all operations and that month filed for protection from credi- 
tors under Chapter 11 of the federal bankruptcy laws. R. 148, 232. 

Virtually all commercial sugar is produced from either sugar 
cane or sugar beets. Sugar beets are annual temperate zone plants, 
usually grown in rotation with other crops. Sugar cane is a perenni- 
al subtropical plant. Unlike sugar beets which are converted direct- 
ly into refined sugar, sugar cane is first milled to produce an inter- 
mediate product, raw sugar. The refined sugar derived from sugar 
cane is indistinguishable from that derived from sugar beets—both 
are almost chemically pure sucrose. R. 134. 

The record shows that raw sugar imports increased absolutely or 
relatively in three of the four years immediately prior to Great 
Western’s bankruptcy in March of 1985.5 Raw sugar imports in- 
creased 11.8 percent 1980 to 1981, 8.2 percent from 1982 to 1983, 
and an estimated 11.4 percent from 1983 to 1984. Relative to U:S. 
consumption, imports increased 1.3 percent from 1980 to 1981, 2.7 
percent from 1982 to 1983, an estimated 1.8 percent from 1983 to 
1984, and, based on first quarter estimates, 1.2 percent from 1984 to 
1985. Relative to U.S. production, imports increased 3.9 percent 
from 1980 to 1981, 6 percent from 1982 to 1983, an estimated 4.3 


5The term “increased imports” is defined in 29 C.F.R. § 90.2 (1986) to mean that “imports have increased either 
absolutely or relatively * a 
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percent from 1983 to 1984, and 3.2 percent from 1984 to 1985 based 
on first quarter estimates. From 1981 to 1982 raw sugar imports de- 
creased 41.5 percent in absolute terms, 11.4 percent relative to US. 
consumption, and 29.2 percent relative to U.S. production. R. 137, 
143.6 

Section 284 of the Trade Act empowers this Court to review a 
negative determination by the Secretary of Labor denying certifica- 
tion of eligibility for adjustment assistance to assure that the deter- 
mination is supported by substantial evidence and is in accordance 
with law. 19 U.S.C. § 2395(c); see, Woodrum v. Donovan, 5 CIT 191, 
193, 564 F. Supp. 826, 828 (1983), aff'd sub nom. Woodrum v. United 
States, 2 Fed. Cir. (T) 82, 737 F.2d 1575 (1984). The findings of fact 
by the Secretary are conclusive if supported by substantial evi- 
dence. 19 U.S.C. § 2395(b). Additionally, “the rulings made on the 
basis of those findings [must] be in accordance with the statute and 
not be arbitrary and capricious, and for this purpose the law re- 
quires a showing of reasoned analysis.” Iniernational Union v. Mar- 
shall, 584 F.2d 390, 396 n. 26 (D.C. Cir. 1978). Due to the remedial 
nature of the trade adjustment assistance program “the Secretary 
is obliged to conduct his investigation with the utmost regard for 
the interests of the petitioning workers.” Stidham v. U.S. Dept. of 
Labor, —— CIT ——, ——, 669 F. Supp. 432, 435 (1987) (and cita- 
tions therein). Section 223 of the Trade Act requires the Secretary, 
upon reaching a determination of a certification petition to “publish 
a summary of the determination in the Federal Register together 
with his reasons for making such a determination.” 19 U.S.C. 
§ 2273(c). Well-established principles of administrative law mandate 
that the agency “delineate and make explicit the basis for its con- 
clusions, by articulating a rational connection between the facts 
found and the discretionary action taken.” SCM Corp. v. United 
States, 84 Cust. Ct. 227, 248, C.R.D. 80-2, 487 F. Supp. 96, 108 
(1980). Failure by the agency to articulate, in the record, the ration- 
al basis underlying the exercise of its discretionary authority pre- 
cludes a reviewing court from determining if the agency action was 
in accordance with the statute, legislative intent and not arbitrary 
and capricious. Id. 
Directly Competitive 

The Teamsters contend the Secretary erred as a matter of law in 
its determination that raw sugar was not directly competitive with 
refined sugar for purposes of determining worker eligibility for re- 
lief under the Trade Act. Section 222 of the Trade Act requires the 
Secretary to certify a group of workers as eligible to apply for trade 
adjustment assistance benefits if it is determined: 


®These figures are calculated from Table 1 at R. 143. 
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(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


For purposes of paragraph (3), the term “contributed impor- 
tantly” means a cause which is important, but not necessarily 
more important than any other cause. 


Trade Act § 222, 19 U.S.C. § 2272. 

The Secretary’s original notice of negative determination of eligi- 
bility for worker adjustment benefits was based upon the Depart- 
ment’s conclusion that the criterion of paragraph three (3) above 
was not satisfied. 50 Fed. Reg. 42,788 (1985). The Secretary conclud- 
ed that there were no increased imports of a product like or directly 
competitive with the refined sugar produced by Great Western, that 
contributed importantly to the separation of Great Western’s work- 
ers from employment and to its absolute decline in sales or produc- 
tion, within the meaning of 19 U.S.C. § 2272(3). Labor’s conclusion 
was based on a survey of Great Western’s major customers, examin- 
ing their imports of refined sugar and high fructose corn syrup.’ 
The determination stated: 


Imports of refined sugar are negligible. Imports were less 
than one percent in relation to domestic production in recent 
years. 

The closing of facilities covered by this investigation was at- 
tributable to a corporate level decision by Great Western Sugar 
Company to discontinue sugarbeet processing at all of its plants 

* 


Since Great Western’s total refined sugar sales declined in 
the growing year ended March 1985, the Department conducted 
a survey of its major customers * * *. 

The survey revealed that the predominant portion of Great 
Western’s major customers, comprised mainly of food and soft 
drink manufacturers, did not purchase imported refined sugar 
or high fructose corn syrup. None of the surveyed customers in- 
creased their imports of these products. Several customers stat- 
ed that increasing use of high fructose corn syrup led to their 
reduction in purchases from Great Western, but that the syrup 
was purchased from domestic suppliers. 


R. 162-163. 


7High fructose corn syrup has become increasingly used as a sweetener substitute for refined sugar in many in- 
dustry applications. R. 134. 
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Upon reconsideration of the original denial of certification eligi- 
bility, the Teamsters pressed the argument that the Secretary erred 
by failing to consider increased imports of raw as opposed to refined 
sugar. Rejecting this claim, the Secretary’s Negative Determination 
on Reconsideration stated: 


Virtually all raw sugar entering the U.S. is raw cane sugar. 
use raw cane sugar requires further processing before it can 
be marketed as refined sugar, it is not like or directly competi- 
tive with refined sugar. Therefore, raw cane sugar cannot be in- 
cluded with refined sugar for establishing import levels. On re- 
consideration, the Department learned that the subject facili- 
ties of Great Western could not convert raw cane sugar into 
refined sugar without extensive capitalization. Further, none of 
the facilities had the capability in the time period applicable to 
the petition to convert raw cane sugar into refined sugar. 
Therefore, raw cane sugar imports would not have an absolute 
adverse effect on sales and or production of refined sugar and 
on worker separations at the above mentioned facilities of 
Great Western Sugar. 


51 Fed. Reg. at 4,443. 
Plaintiff's motion for judgment upon the agency record before 
this Court reasserted the arguments it raised before the Secretary 


in its motion for reconsideration. Teamsters claimed that the Secre- 
tary’s determination was not supported by substantial evidence in 
the record and was not in accordance with law. The Teamsters ar- 
gued against the Secretary’s position on reconsideration that 
“[blecause raw cane sugar requires further processing before it can 
be marketed as refined sugar, it is not like or directly competitive 
with refined sugar,” and claimed it was “squarely at odds” with the 
statute and its legislative history. Plaintiff's Brief at 11-12. 

Apparently persuaded by the soundness of the Teamsters’ argu- 
ments, the Secretary filed its first motion to have the case remand- 
ed to the Department of Labor because the Department had “con- 
cluded that raw cane sugar is like or directly competitive with re- 
fined beet sugar.” Defendant’s Motion to Remand at 2. Additionally, 
the agency’s motion requested a remand “so that the agency [could] 
investigate the effect of increased imports of raw cane sugar and 
the Secretary [could] determine whether they contributed impor- 
tantly to Great Western’s decline in sales or production and to its 
workers’ separation from employment.” Id. 

This Court granted the Secretary’s motion to remand and ordered 
the Department of Labor, inter alia, to: (1) investigate the “effect of 
increased imports of raw cane sugar” on the workers and plants in 
issue, and issue a redetermination of eligibility for certification; 
and, (2) allow the Teamsters to “submit a supplemental statement 
of position and additional evidence, to the Secretary of Labor * * * 
supporting its contention that increased imports of sugar, including 
raw cane sugar, contributed importantly to the absolute decline in 
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Great Western’s sales and production and to its workers’ separation 
from employment.” 

Labor conducted a further investigation by telephone and mail of 
Great Western’s major customers to determine their purchases of 
raw sugar during the period of investigation. Thereafter, the certi- 
fying officer reaffirmed the denial on reconsideration of eligibility 
of the former workers of Great Western to apply for adjustment as- 
sistance. 52 Fed. Reg. at 8,121. The denial on remand stated: 


Virtually all raw sugar entering the U.S. is raw cane sugar. 
Because raw cane sugar requires further processing before it can 
be marketed as refined sugar, it is not like or directly competi- 
tive with refined sugar for establishing import levels. On initial 
reconsideration, the Department learned that the subject facili- 
ties of Great Western could not convert raw cane sugar into re- 
fined sugar without extensive capitalization. Further, none of 
the facilities, which were sugar beet refineries, had the capabil- 
ity in the time period applicable to the petition to convert raw 
cane sugar into refined sugar. Therefore, raw cane sugar im- 
ports would not have an absolute adverse effect on sales and/or 
production of refined sugar and on worker separations at the 
above mentioned facilities of Great Western Sugar. 


52 Fed. Reg. at 8,121.8 
The Notice of Denial upon Second Remand states that the De- 


partment surveyed Great Western’s customers to determine if an 
imported article (raw sugar) was directly competitive with a domes- 
tic article (refined sugar) at a later stage of processing. The surveys 
showed that the respondents “indicated that they do not use raw 
sugar as a substitute for refined sugar.” 52 Fed. Reg. at 17,343 (Neg- 
ative Determination on Second Remand). On that basis, the Secreta- 
ry concluded that “[t]he survey showed that raw sugar was not com- 
petitive with refined sugar for the Great Western Sugar Company.” 
Id. Additionally, the notice of denial stated the Department found 
“nothing substantive” in the union’s submissions to “form a basis 
for certification.” Id.° 

It appears at this point that the Department has rescinded its ac- 
quiescence in the Teamsters’ claim that, as a matter of law, raw 
cane sugar is directly competitive with refined sugar for the pur- 
poses of the Trade Act. As a consequence that issue is still pending 
before the Court. 

The Teamsters now argue that Labor’s conclusion that “raw sug- 
ar was not competitive with refined sugar for the Great Western 
Sugar Company,” for the purposes of determining eligibility for 

®The paragraph is virtually identical to the one in the Secretary’s denial on reconsideration. See, 51 Fed. Reg. 
at 4,443. The only changes are the addition of several explanatory words. 

%Unfortunately, the Department of Labor’s redetermination on first remand, denying eligibility for certifica- 
tion for worker adjustment benefits, was made without the benefit of the union’s supplemental statement or addi- 
tional evidentiary submissions, in contravention of this Court’s remand Order. According to the Secretary, “the 
documents were inadvertently omitted from the supplemental record and were not considered in the redetermi- 
nation.” Defendant’s Second Motion For Remand at 2. Consequently defendant again moved for a remand to La- 
bor for a redetermination. Jd. This Court again remanded the case to Labor for a redetermination in light of 


plaintiff's submissions. On May 5, 1987, the Secretary again reaffirmed the original denial of eligibility. 52 Fed. 
Reg. at 17,343. 
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trade assistance, contravenes the clear legislative intent of Sections 
222(3) and 601(5) of the Trade Act, which together define “directly 
competitive.” Plaintiff's Supplemental Brief at 14-15; 19 U.S.C. 
§ 2272 and 2481(5). The Secretary does not directly respond to this 
claim, but instead raises the argument that the record establishes 
the increased imports of raw sugar did not meet the “contributed 
importantly” test of Section 222(3) of the Act. 

Reading Section 222(3) in conjunction with Section 601(5), as the 
Court must, the Court concludes that the Secretary misapplied the 
term “directly competitive” under the Act by failing to inquire 
whether the “economic effect” of the increased” importation of raw 
sugar was “comparable” to the effect the increased importation of 
refined sugar would have had on Great Western. Consequently, the 
Secretary’s conclusion, that imports of raw sugar did not contribute 
importantly to Great Western’s termination of operations, was pre- 
mature. Befure the Secretary could determine whether increased 
imports contributed importantly to the decline of Great Western’s 
operations, the Secretary had to first determine whether raw sugar 
was “directly competitive” with the refined sugar Great Western 
produced." 

Section 222 of the Act states that the “Secretary shall certify a 
group of workers as eligible to apply for adjustment assistance * * * 
if he determines * * * that increases of imports of articles like or di- 
rectly competitive with articles produced by such workers’ firm 
* * * contributed importantly to such total or partial separation 
* * * and to such decline in sales or production.” 

To determine whether an imported article is “directly competi- 
tive with” a domestic article, the Department must apply section 
601(5) of the Act which defines the term.!2 The section reads as 
follows: 


(5) An imported article is “directly competitive with” a domes- 
tic article at an earlier or later stage of processing, and a do- 
mestic article is “directly competitive with” an imported article 
at an earlier or later stage of processing, if the importation of 
the article has an economic effect on producers of the domestic 
article comparable to the effect of importation of articles in the 
same stage of processing, as the domestic article. For the pur- 
poses of this paragraph, the unprocessed article is at an earlier 
stage of processing. 


19 U.S.C. § 2481(5) (emphasis added). 


10Apparently, neither party disputes that imports of raw sugar increased, by some measure, over the period of 
the determination. 

1lApparently the Department of Labor followed this procedure in its prior proceeding concerning Great West- 
ern workers in the Longmont, Colorado plant when confronted with the identical issue, and came to the conclu- 
sion plaintiff urges. 42 Fed. Reg. at 12,496. However, the Department’s failure to explain in the record its reasons 
for departing from the analysis it followed in the prior case leaves the Court incapable of determining if the 
Agency acted within its lawful discretion. See infra. 

12Neither party in this case has raised, and the Court does not address, the claim that raw sugar produced 
from sugar cane and refined sugar produced from sugar beets are “like” articles within the meaning of 19 U.S.C. 
§ 2272. 
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As this Court has noted, “while an agency’s interpretation of a 
statute it administers is entitled to deference if reasonable and not 
in conflict with legislative intent, no deference is entitled to an in- 
terpretation that is plainly inconsistent with the express language 
of the statute, its purpose, and the legislative intent.” Chaparral 
Steel Co. v. United States, ——- CIT ——, 698 F. Supp. 254, 259 
(1988), appeal docketed, Misc. Nos. 231, 232 (Fed. Cir. Feb. 10, 1989 
(citing Board of Governors, Federal Reserve Sys. v. Dimension Fin. 
Corp., 474 U.S. 361, 368 (1986)). An examination of the legislative 
history of Section 601(5) supports Plaintiff's contention that the Sec- 
retary erred in his determination that raw cane sugar is not like or 
directly competitive with refined sugar from sugar beets for the 
purposes of the Trade Act. 

The phrase “like or directly competitive with” originated in the 
Trade Agreements Extension Act of 1951, where it served as a crite- 
rion for invoking escape-clause protection. See, United Shoe Workers 
v. Bedell, 506 F.2d 174, 183 (D.C. Cir. 1974); United Rubber, Cork, 
Linoleum, Etc. v. Donovan, 652 F.2d 702, 706 n.8 (7th Cir. 1981). At 
the time, the Tariff Commission interpreted the phrase narrowly, 
and held an imported glace cherry (cooked and sugar coated) was 
not like or directly competitive with a domestic sweet cherry. See, 
United Shoe Workers, 506 F.2d at 185 (citing Glace Cherries, Report 
On The Escape Clause Intervention, Tariff Comm’n Rep. No. 185 
(1952)). In 1962, when Congress learned of the Tariff Commission’s 
restrictive approach, it redefined “directly competitive” to specifi- 
cally include items in different stages of processing. United Shoe 
Workers, 506 F.2d at 186; Morristown Magnavox Former Employees 
v. Marshall, 671 F.2d 194, 198 (6th Cir.), cert. denied, 459 U.S. 1041 
(1982). 

The House Report concerning the 1962 amendment to the Trade 
Expansion Act which defined “directly competitive” states: 


Your committee has incorporated in the bill a provision 
which has the effect of permitting an extension of the scope of 
the term ‘directly competitive’. Under this provision, an import- 
ed article may be considered ‘directly competitive with’ a do- 
mestic article, or vice versa, if the one is at an earlier or later 
stage of processing than the other, or if one is a processed and 
the other an unprocessed form of the same article, and if the ec- 
onomic effect of importation of the imported article is compara- 
ble to the effect of importation of articles in the same stage of 
processing as the domestic article. 

The term ‘earlier or later stage of processing’ contemplates 
that the article remains substantially the same during such 
stages of processing, and is not wholly transformed into a dif- 
ferent article. Thus, for example, zinc oxide would be zinc ore 
in a later stage of processing, since it can be see directly 
from zinc ore. For the same reason, a raw cherry would be a 
glace cherry in an earlier stage of processing, and the same is 
true of a live lamb and dressed lamb meat * * *. 
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H.R. Rep. No. 1818, 87th Cong., 2nd Sess. 24 (1962) (emphasis 
added). 

As the foregoing makes clear, articles in different stages of 
processing need not be interchangeable in order to be directly com- 
petitive.!? Nor must it be shown that the imported article has de- 
prived the domestic article of any part of its market share. The stat- 
utory test is economic: Articles in different stages of processing are 
directly competitive if the economic effect of importation is the 
same as if the articles were in the same stage of processing. 

Here, neither party disputes that raw cane sugar is refined cane 
sugar in an earlier stage of processing. Nor do the parties dispute 
that Great Western was in the business of producing refined sugar 
from sugar beets. Since the record establishes that refined sugar 
from sugar cane is commercially and economically indistinguish- 
able from refined sugar produced from sugar beets, raw sugar is re- 
fined sugar in an earlier stage of processing, regardless of whether 
the refined sugar was produced from sugar cane or sugar beets.'* 
Consequently, the Department should have determined if the eco- 
nomic effect of importation of raw sugar (imported article) is compa- 
rable to the effect of the importation of refined sugar (domestic arti- 
cle) in accordance with the Congressional intent underlying 19 
U.S.C. § 2481(5). If the Department concludes the effects are compa- 
rable, then the articles are “directly competitive” for the purposes 
of determining certification for eligibility for adjustment assistance 
under 19 U.S.C. § 2272(3). 

In reaching his determination that raw sugar was not directly 
competitive with refined sugar the Secretary surveyed Great West- 
ern’s customers regarding their purchases of raw sugar and high 
fructose corn syrup from 1983 through the first four months of 
1985. On the basis of those data, the Secretary determined that 
“(t]he few customers who imported raw cane sugar * * * do not use 
raw sugar (foreign or domestic) as a substitute for refined sugar and 
reported that they would have continued to purchase refined sugar 
from Great Western, had Great Western remained in operation.” 52 
Fed. Reg. at 8,121 (Denial on Remand). As shown above, the proper 
inquiry mandated by the statute is not whether the products were 
substitutable, nor is it whether Great Western’s customers would 
have continued to purchase refined sugar from Great Western, but 
whether the economic effect of the importation of raw sugar was 


13See, Morristown Magnavox Former Employees, at 198 (“ ‘directly competitive’ articles are those which, al- 
though not substantially identical in their inherent or intrinsic characteristics, are substantially equivalent for 
commercial purposes, that is, are adapted to the same uses and are essentially interchangeable therefor.”) 


14The Court of Appeals for the District of Columbia, in United Shoe Workers, 506 F.2d at 185-86, determined 
that Congress intended this common sense conclusion when it amended the Trade Expansion Act to include con- 
sideration of articles in different stages of processing. “From daily experiences * * * we know that many prod- 
ucts can be directly competitive without having identical or nearly identical physical characteristics. Normally, 
the term ‘directly competitive’ invites * * * a comparison of commercial uses of the products and not their 
characteristics.” 
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comparable to the effect the importation of refined sugar would 
have on Great Western.'® 

As an alternative basis for finding a lack of direct competitive- 
ness between raw and refined sugar, the Department examined 
Great Western’s plants and concluded: 


Great Western could not convert raw cane sugar into refined 
sugar without extensive capitalization * * * [and] none of the 
facilities, which were sugar beet refineries, had the capability 
in the time period applicable to the petition to convert raw 
cane sugar into refined sugar. Therefore, raw cane sugar im- 
ports would not have an absolute adverse effect on sales and/or 
production of refined sugar and on worker separations at the 
above mentioned facilities of Great Western Sugar. 


52 Fed. Reg. at 8,121 (Denial on Remand). Again, since for purposes 
of the Section 222 of the Trade Act, raw cane sugar is refined sugar 
in an earlier stage of processing, it is immaterial whether the prod- 
ucts could be used interchangeably in Great Western’s production 
facilities. The premise that Great Western could not effortlessly in- 
sinuate raw sugar into its production yrocesses does not logically 
yield the Secretary’s conclusion that raw sugar imports “would not 
have an absolute adverse effect” on Great Western. Under the stat- 
ute the conclusion must be suppcrted by an inquiry into the eco- 
nomic effect of the increased imports, not mere conjecture. 


Prior Certification and Examination of Price 


The last two arguments the Teamsters proffer are essentially dif- 
ferent components of the same contention for the purposes of this 
case. First, the Teamsters contend the Secretary failed to consider 
the adverse impact of raw sugar imports on the price and supply of 
domestic sugar beets and refined sugar. Second, they contend the 
Secretary did not adequately explain in the record the rationale un- 
derlying his departure from his prior analysis under section 222 of 
the Trade Act in his certification of eligibility for adjustment assis- 
tance in 1977 at certain Great Western plants. In the prior case it 
appears the Secretary, in administering section 222, analyzed the 
relationship between increased imports of raw sugar, depressed do- 
mestic sugar prices and the resultant adverse economic effect on 
the profitable operation of two of Great Western’s beet sugar refin- 
eries. In the case at bar the Secretary, in essence, denies the legiti- 
macy of that analysis. Hence, the central issue here is whether the 
Secretary’s failure to explain the reasons underlying this departure 
from prior practice was arbitrary and capricious and not in accor- 
dance with law. 


15One circuit court has suggested that the legislative history of the Trade Act of 1974, when viewed in conjune- 
tion with its predecessor the Trade Expansion Act of 1962, appears to show that Congress intended the Depart- 
ment of Labor to examine only national import figures under this section. United Rubber, Cork, Linoleum, Etc., 
652 F.2d at 706 n.8. 
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In 1977 the Secretary granted certification eligibility to workers 
from its Longmont, Colorado plant which had been closed by Great 
Western. At that time the Secretary stated: 


Profitable operation of the domestic sugar beet industry is de- 
pendent upon numerous factors, including production costs, 
yield of the sugar beet harvest, and prices of crops substitutable 
for sugar beets. However, the single most important determinate 
of profitable operation is the re of sugar. Depressed sugar 
prices resulting from increased imports made continued opera- 
tion of Great Western’s Longmont plant economically unfeasible. 


42 Fed. Reg. at 43,154-55 (1977) (Longmont, Colorado, Certification) 
(emphasis added). 

In the pending case, the Secretary argues that “neither prices nor 
profitability are relevant for determining group eligibility under 19 
U.S.C. § 2272. They are not causes which directly contributed im- 
portantly to the decline in Great Western’s sales or production or to 
the workers’ separation from employment for purposes of the trade 
adjustment statute.” Defendant’s Response in Opposition To Plain- 
tiffs Motion For Judgment Upon Agency Record at 30 (hereinafter 
“Defendant’s Brief’). To support this contention, the Secretary re- 
fers to the Denial on Second Remand which stated that: 


the Department found that commodity specialists aver that the 
profitability of firms in the beet sugar industry depends on (1) 
the efficiency of the sugar beet refineries and (2) the U.S. price 
support system for growers. Accordingly, in 1984 the world 
price for raw sugar was 5.18¢ per pound; the New York spot 
price for raw sugar was 21.74¢ per pound. The US. price sup- 

rt system for sugar seems to be the more determinant factor 
in the price of raw sugar. Also, beet sugar prices vary by re- 
gions depending on location and transportation differentials. In 
any event neither prices nor profitability are criteria for work- 
er group certification. 


52 Fed. Reg. at 17,343. In 1977 the Secretary determined that prices 
and profitability were legitimate factors for consideration under 
section 222(3) of the statute. In the case at bar plaintiff raised the 
argument that increased imports of raw sugar contributed impor- 
tantly to depressed sugar prices, which in turn created economically 
unfeasible operating conditions, resulting in Great Western being 
driven out of business. This legal argument appears to be essential- 
ly identical to the position adopted by the Secretary in the 1977 
certification. 

The only time the Secretary attempted to elucidate in the record 
the underlying rationale for his changed interpretation of the stat- 
ute was in the Notice of Negative Determination on Reconsidera- 
tion. The Notice stated: 


[P]rior certifications in 1978 [sic] at Great Western Sugar Com- 
pany (Johnston and Longmont, Colorado, TA-W-1636) have no 
aring on the instant cases since those decisions were made in 
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an earlier time period when sales and/or production and im- 
port data were different. Further, the consumption of HFCS for 
industrial useage [sic] was much smaller in 1978 [sic]. 


51 Fed. Reg. at 4,443. 

The Teamsters contend that to determine the economic effect of 
increased raw sugar imports on refined sugar, the effect of those im- 
ports on the price of refined sugar must be taken into account. They 
assert that “the price of raw sugar is the single most important de- 
terminant of profitable operation of the domestic sugar beet indus- 
try.” Further, the Teamsters contend this allegation is virtually a 
direct quote from the earlier certification at Great Western’s Long- 
mont, Colorado plant. Plaintiff's Supplemental Brief at 17. In re- 
sponse the Secretary found that “[t]he U.S. price support system for 
sugar seems to be the more determinant factor in the price of raw 
sugar. Also, beet sugar prices vary by regions depending on location 
and transportation differentials,” and states that in any event, 
“neither prices nor profitability are criteria for worker group certi- 
fication,” under the statute. 52 Fed. Reg. at 17,343-44 (Second Re- 
mand); Defendant’s Brief at 30. 

It is well established that this Court must give substantial weight 
to the Secretary’s interpretation of a statute he is charged with ad- 
ministering as long as it is sufficiently reasonable. See, Bunker Lid. 
Partnership v. Brock, —— CIT ——, ——, 687 F. Supp. 644, 646 
(1988); Kelley v. Secretary, U.S. Dep’t of Labor, —— Fed. Cir. (T) 
——, 812 F.2d 1378, 1380 (Fed. Cir. 1987). It is equally true that an 
“administrative agency must either follow its existing precedents or 
provide a reasonable explanation for its deviation or noncompli- 
ance.” ILWU Local 142 v. Donovan, 9 CIT 620, 625 (1985), reh’g de- 
nied, 10 CIT 161 (citing Secretary of Agriculture v. United States, 
347 U.S. 645, 653 (1954)). While it is axiomatic that the prior deter- 
mination factually concerned different production and import data, 
that cannot suffice to explain the adoption of the Secretary’s 
changed legal interpretation. 

The legislative history of Section 222(3) of the Trade Act, “clearly 
indicates that any separation resulting from a factor other than im- 
port penetration * * * does not warrant certification.” Estate of Fin- 
kel v. Donovan, 9 CIT 374, 383, 614 F. Supp. 1245, 1252 (1985). It is 
also clear that the Trade Act “was not intended to provide trade ad- 
justment assistance to all workers who lose their jobs due in some 
way to imports.” Former Employees of Asarco’s Amarillo Copper Re- 
finery v. United States, CIT ——, 675 F. Supp. 647 (1987). The 
legislative histories of section 222 and its predecessor the Trade Ex- 
pansion Act, also show that Congress intended the Secretary to en- 
gage in a broad examination of economic factors in determining 
whether there was a “causal nexus” between imports and layoffs or 
plant closings under section 222(3). See, Morristown Magnavox For- 
mer Employees, 671 F.2d at 197-98; Bunker Lid. Partnership, —— 
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CIT at ——, 687 F. Supp. at 647-48; Estate of Finkel, 9 CIT at 382, 
614 F. Supp. at 1251-52.'¢ 

Based on these considerations, the Court cannot say that the Sec- 
retary’s interpretation of section 222(3) of the Trade Act was suffi- 
ciently reasonable. The Secretary recognized in his 1977 determina- 
tion concerning Great Western workers that prices and profitability 
could be relevant to a determination of the economic effect of im- 
ports on an aggrieved domestic industry. He has taken the contrary 
position here while arguing at the same time that profitability of 
the beet sugar industry depends on different factors (i.e., U.S. price 
support and refinery efficiency). The Court finds that there is not 
sufficient evidence in the record to support the Secretary’s finding 
that “[t]he U.S. price support system seems to be the more determi- 
nant factor in the price of raw sugar.” 52 Fed. Reg. at 17,343-44 
(Second Remand Notice). This finding was apparently based upon a 
telephone conference with a commodity specialist on sugar at the 
International Trade Commission. R. B-1. There seems to be nothing 
else in the record to otherwise support this conclusion. Further, 
these data do not examine or address the Teamsters’ claim that 
“the price of refined sugar is largely determined by the price of raw 
sugar.” Reply Brief In Support Of Plaintiff's Motion For Judgment 
Upon Agency Record at 6. Since the Secretary failed to adequately 
explain the basis underlying his changed interpretation of the stat- 
ute, this Court holds the determination by the Secretary is not sup- 
ported by substantial evidence in the record and is not in accor- 
dance with law. This Court concludes the Secretary’s decision lacks 
the “reasoned analysis” required by law. See, International Union, 
584 F.2d at 396 n.26. 


CoNCLUSION 


In light of the foregoing, the Court concludes the Secretary erred 
as a matter of law in: 


(1) failing to determine whether the economic effect of in- 
creased imports of raw sugar was comparable to the effects of 
the importation of refined sugar for the purpose of determining 
whether they were “directly competitive” under 19 U.S.C. 
§§ 2272(3) and 2481(5); and 

(2) in failing to adequately explain or distinguish in the re- 
cord the rationale underlying his departure from his analysis 
in his prior certification of Great Western workers at the Long- 
mont, Colorado plant in 1977 which considered the adverse im- 
pact of raw sugar imports on the price and supply of domestic 
refined sugar produced from sugar beets. 


16In Former Employees of Asarco’s Amarillo Copper Refinery, —— CIT ——, 675 F. Supp. 647 (1987), the Court 
upheld the Secretary’s interpretation that section 222(2) does not require Labor to consider the “value” of sales in 
order to determine whether “sales or production, or both of such firm or subdivision have decreased absolutely.” 
Apparently, no Court has considered whether a decrease in the “value” of the petitioning firm’s sales, as mea- 
—_ by price differentials, must be considered by the Secretary under section 222(3) and the “contributed impor- 
tantly” test. 
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This case is remanded to the Department of Labor with the direc- 
tion to apply the “directly competitive” test consistent with the di- 
rections outlined in this opinion. In its overall consideration of the 
issues presented to it on remand, the Department is specifically in- 
structed to explain the reasons underlying its changed interpreta- 
tion of section 222(3) which now holds that price and profitability 
are not relevant factors for examination in determining whether in- 
creased imports contributed importantly to the termination of pro- 
duction at petitioning workers’ plants.!” This case is remanded to 
the Department of Labor to conduct a new determination in accor- 
dance with this opinion. 


(Slip Op. 89-28) 
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OPINION 


CarMAN, Judge: The defendant Department of Commerce (Com- 
merce) moves pursuant to Rule 71(a) of this Court to supplement 
the administrative record. The plaintiff, PPG Industries, Inc. (PPG), 
opposes the motion and claims that allowing Commerce to supple- 
ment the record to include a document it relied upon in making its 
determination would violate PPG’s due process rights under the 
Fifth Amendment. PPG requests the document be excluded from 
the record or, in the alternative, that a remand be ordered to allow 
PPG to comment upon the document and to submit other evidence 
on the issue of compensating balances and for limited discovery to 
determine whether the International Trade Administration (ITA) 
considered other information in making its final determination. 
The defendant-intervenors Vitro Flex, S.A. and Cristales Inastil- 
lables De Mexico, S.A. support the motion. 


17Camp v. Pitts, 411 U.S. 138 (1973) (reviewing court may require additional explanation of reasons for agency 
decision). 
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On the basis of the papers submitted, the arguments of the par- 
ties, the relevant statutes and regulations, and the reasons set forth 
herein, this Court remands the case to the ITA to supplement the 
administrative record with the portion of the verification report 
from Commerce’s administrative review in Litharge, Red Lead, and 
Lead Stabilizers From Mexico, 51 Fed. Reg. 37,319 (1986), which was 
omitted from the administrative record. Further, the ITA shall per- 
mit all interested parties participating in the administrative review 
of the countervailing duty determination in Fabricated Automotive 
Glass From Mexico, 51 Fed. Reg. 44,652 (1986), to submit to Com- 
merce comments related and limited to the portions of the verifica- 
tion report supplementing the record. 


BACKGROUND 


In the action underlying this motion plaintiff, PPG Industries, 
Inc., contests certain aspects of the final determination of the Inter- 
national Trade Administration of the Department of Commerce, in 
Fabricated Automotive Glass From Mexico, 51 Fed. Reg. at 44,652. 
On February 27, 1987 Commerce filed the administrative record of 
this action with the Court. Subsequently, Commerce determined 
that one document considered by the Department in conducting its 
administrative review of the countervailing duty determination in 
Fabricated Automotive Glass From Mexico, was omitted from the re- 
cord. The document sought to be added to the record is an excerpt 
from the verification report of Commerce’s administrative review in 
Litharge, Red Lead, and Lead Stabilizers From Mexico, 51 Fed. Reg. 
at 37,319, which contains public information provided by the Gov- 
ernment of Mexico regarding the compilation of information used 
in its publication of national average interest rates, known as the 
Indicadores Economicos (“I.E.”). Commerce claims to have relied up- 
on information in the Litharge verification report relating to the 
consideration by the Bank of Mexico of compensating balances in 
its publication of the effective interest rates. 

Supporting the motion and Commerce’s contention that the docu- 
ment was relied upon in its final determination, is the Declaration 
of Paul McGarr, the Commerce official responsible for maintaining 
the administrative record in this case, which states in pertinent 
part: 

3. The submitted document formed the basis for the second 
sentence of the following statement in the final results of 
Fabricated Automotive Glass From Mexico and was relied upon 
by the Department in making its determination in the adminis- 
trative review that compensating balances were included in the 
interest rate information provided by the Bank of Mexico: 


The effective I.E. interest rates are based on data received 
from a sample of companies representing a cross section of 
the economy. These effective rates include finance charges, 
e.g. commissions, fees for opening a line of credit, fees for 
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credit renewal, prepayment of interest, compensating bal- 
ances, etc. and may also include compounding of interest, 
since many of the loans included in the Bank’s sample 
have short (2-3 month) terms. 


51 Fed. Reg. 44,653. 


Declaration of Paul McGarr, (Program Manager, Office of Compli- 
ance, Import Administration, International Trade Administration, 
Department of Commerce), in support of Defendant’s Motion to Sup- 
plement the Administrative Record, at 2. 

The document in question was never included in the administra- 
tive record compiled during the administrative review of this case. 
Neither the existence of the document nor the agency’s considera- 
tion of it were brought to the attention of PPG prior to litigation in 
this Court. Plaintiff neither saw the document nor had an opportu- 
nity to comment upon it. 


DISCUSSION 


At the outset, the Court notes that the standard of review gov- 
erning the merits of the underlying case is whether the ITA’s deter- 
mination is “unsupported by substantial evidence on the record, or 
otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)\(1\B) 
(1982). This Court cannot conduct a de novo review. See, e.g., Beker 
Industries Corp. v. United States, 7 CIT 313, 316-17 (1984); Mela- 
mine Chemicals, Inc. v. United States, 2 CIT 113, 116 (1981). “The 
court may not substitute its judgment for that of the [agency] when 
the choice is ‘between two fairly conflicting views, even though the 
court would justifiably have made a different choice had the matter 
been before it de novo * * *.’” American Spring Wire Corporation v. 
United States, 8 CIT 20, 22, 590 F. Supp. 1273, 1276 (1984) (quoting 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951)), aff'd 
sub nom. Armco, Inc. v. United States, 3 Fed. Cir. (T) 123, 760 F.2d 
249 (1985). 

Judicial review is limited to the evidence contained in the admin- 
istrative record. The record for review consists of all information 
presented to or obtained by the Secretary, the administering au- 
thority or the Commission during the administrative proceeding 
and all other material as set forth in 19 U.S.C. § 1516a(b)(2) (1982).* 
This Court, along with any subsequent reviewing court on appeal, 
must defer to the facts found by the agency. “The Court does not sit 
as a finder of fact with respect to the administrative record 
presented to it for review.” Industrial Fasteners Group, American 


119 U.S.C. § 1516a(b\2) states in pertinent part: 
(2) Record for Review 
(A) In general For the purposes of this subsection, the record, unless otherwise stipulated by the parties, 
shall consist of— 

(i) a copy of all information presented to or obtained by the Secretary, the administering authority, or 
the Commission during the course of the administrative proceeding, including all governmental memoran- 
da pertaining to the case and the record of ex parte meetings required to be kept by section 1677f(aX3) of 
this title; and 

(ii) a copy of the determination, all transcripts or records of conferences or hearings, and all notices 
published in the Federal Register. 
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Importers Assoc. v. United States, 2 CIT 181, 190, 525 F. Supp. 885, 
892 (1981), aff'd, 1 Fed. Cir. (T) 81, 710 F.2d 1576 (1983). It is for 
this reason that the agency’s notice of both preliminary and final 
countervailing duty determinations must include “the facts and 
conclusions of law upon which the determination is based.” 19 
U.S.C. §§ 1671d(d), 1671b(f) (1982). “The court’s role is to review the 
fact-finding done by the administrative agency and the legal conclu- 
sions reached by the agency’s application of legal principles to those 
facts, and to determine whether those findings and legal conclu- 
sions are supported by substantial evidence and are in accordance 
with law.” Industrial Fasteners Group, 2 CIT at 190, 525 F. Supp. at 
92-93. The Supreme Court has noted: 


If the record before the agency does not support the agency 
action, if the agency has not considered all relevant factors, or 
if the reviewing court simply cannot evaluate the challenged 
agency action on the basis of the record before it, the proper 
course, except in rare circumstances is to remand to the agency 
for additional investigation or explanation. 


Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985). 

In various amendments to the Tariff Act of 1930, Congress has set 
out a variety of procedures which parties to countervailing duty 
cases are entitled to rely upon. Section 774(a) requires both the De- 
partment of Commerce and the International Trade Commission to 
hold hearings in the course of their investigations, upon the request 
of any party, prior to a final determination. 19 U.S.C. 1677c(a) (1982 
& Supp. IV 1986). Notice of the hearings must be published in the 
Federal Register. 19 U.S.C. 1677c(b) (1982). Commerce has imple- 
mented this hearing requirement in its regulations which provide 
an opportunity for interested parties to present views orally though 
cross-examination under oath is precluded.? 19 C.F.R. § 355.35 
(1986). Parties are also permitted to submit pre- and post-hearing 
briefs and Commerce regulations provide for the submission to the 
agency of information and written views from interested parties 
during the investigation. 19 C.F.R. §§ 355.34, 355.35 (1986). Interest- 
ed parties also have a right upon request to be apprised of the pro- 
gress of the investigation. 19 U.S.C. § 1677f(a)(2) (1982). Congress al- 
so provided for the confidentiality of business proprietary informa- 
tion and the transcription and inclusion in the record of all ex parte 
meetings. 19 U.S.C. 1677f(aX(3) (1982 & Supp. IV 1986).° 


2Congress added the section 774 hearing requirement in the Trade Agreements Act of 1979. Prior practice did 
not require a hearing before the imposition of countervailing duties. The legislative history shows that Congress 
added the hearing requirement in order to expand the participation of interested parties in the proceedings. The 
Senate report accompanying the Act stated: 
“It is particularly important, in light of the provision for judicial review of such proceedings on an admin- 
istrative record, as provided by this bill, that parties be given every possible opportunity to respond to in- 
formation submitted by other parties.” 

S. Rep. No. 249, 96th Cong., 1st Sess. 97, reprinted in 1979 U.S. Code Cong. & Admin. News 381, 483. 

3Congress was concerned with providing “the maximum availability of information to interested parties consis- 
tent with the need to provide adequate protection for information accorded confidential treatment.” S. Rep. No. 
249, 96th Cong., Ist Sess. 100, reprinted in 1979 U.S. Code Cong. & Admin. News 381, 486. 
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A telephonic conference between the Court and attorneys for all 
parties to this action was conducted on January 26, 1989 at which 
time the Commerce Department maintained that since counter- 
vailing duty investigations are non-adjudicatory and fact-finding in 
nature, due process does not require that parties to a determination 
be given opportunity to comment upon the information gathered by 
Commerce. Defendant and defendant-intervenors cite Timken Co. v. 
United States, ——- CIT ——, 699 F. Supp. 300 (1988), as controlling 
authority in support of this proposition. Further, Commerce argues 
that even if some due process safeguards are due PPG, they can be 
adequately accounted for in PPG’s reply brief before this Court. De- 
fendant’s Memorandum in Opposition to Plaintiff's Motion For 
Judgment Upon the Agency Record at 52, n.50. 

In addition, defendant-intervenors argue that the ITA’s inadver- 
tent omission from the administrative record of a document relied 
on by Commerce did not prejudice the rights of any party to the in- 
vestigation. Defendant-intervenors contend that following the issu- 
ance of preliminary results, and submission of written comments 
and public hearing, the ITA is not required to receive any addition- 
al comments from the parties to a review prior to its final determi- 
nation. Defendant-Intervenors’ Memorandum and Proposal in Re- 
sponse to Possible Remand (‘“Defendant-Intervenors’ Memoran- 
dum”) at 2-3. Consequently, defendant-intervenors argue, 


if the ITA had placed this document in its administrative re- 
cord one day before issuance of the final results of this review, 
so that it was included in the record initially sent to the Court, 
there would be no issue as to that document’s proper inclusion 
in the administrative record, despite the fact that the parties 
would not have had an opportunity to comment on it prior to is- 
suance of the final results of the review. 


Defendant-Intervenors’ Memorandum at 4. 

PPG, on the other hand, points out that the evidence contained in 
the administrative record is the limited basis for judicial review of 
the agency’s determination since this Court cannot conduct a de 
novo review. Further, PPG contends that the “record” in counter- 
vailing duty cases is defined in 19 U.S.C. § 1516a(b)(2)(A) as all in- 
formation presented to or obtained by the ITA during the course of 
the administrative proceeding. Consequently, PPG argues, it would 
be fundamentally unfair and a violation of procedural due process, 
to allow the administrative record to be supplemented to include a 
document which Commerce relied upon in making its determina- 
tion, but which document PPG never had the opportunity to rebut, 
clarify, comment upon, or even acknowledge. Plaintiff's Opposition 
to Defendant’s Motion to Amend Administrative Record (“Plain- 
tiffs Brief’), at 2. PPG’s opposition papers state: 


Because PPG has only now been informed of this information 
upon which the ITA allegedly relied, PPG is barred from at- 
tempting to develop further information that would either cor- 
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roborate or contradict that allegedly contained in the verifica- 
tion report submitted by the ITA. Instead, PPG is left in the 
sition of having to address this information without being able 
to adduce further factual data. Such an action is plainly detri- 
mental to PPG’s rights. More importantly, such a procedure 
would deprive the court of the information that might be fur- 
ther developed, to ensure that the court’s decision regarding 
this issue is a fully informed one. 


Plaintiffs Brief at 5-6. 

Timken Co. v. United States, —— CIT ——, 699 F. Supp. 300 
(1988), is inapposite to the instant case and distinguishable on a 
number of grounds. In Timken the plaintiff, a domestic manufactur- 
er of tapered roller bearings, challenged Commerce’s final determi- 
nation which excluded certain foreign exporter’s tapered roller 
bearings from the scope of the antidumping finding. Timken argued 
that Commerce violated its procedural due process rights by utiliz- 
ing data upon which Timken did not have an opportunity to com- 
ment. The data in question was one telex from the United States 
Consulate in India sent to Commerce eight days before publication 
of the final determination. 

Timken did not concern an attempt by Commerce to supplement 
the record after it had made its determination. The documentary 
information Timken complained of was included in the record as 
the statute mandates. Consequently, the Court was not precluded 
from reviewing Commerce’s determination under the substantial 
evidence test. Furthermore, it appears that the telex complained of 
by Timken was not in fact relied upon by Commerce as the basis of 
its determination. The Timken Court was not concerned with the is- 
sue of the agency submitting supplementary material avowed to be 
controlling in its final decision after that determination had al- 
ready been made. In the instant case, Commerce has indicated that 
the excerpt from the verification report of Commerce’s administra- 
tive review in Litharge, Red Lead, and Lead Stabilizers From Mexi- 
co, 51 Fed. Reg. at 37,319, formed the basis of its determination in 
the case at bar. The distinction between Timken and the instant 
case is that Timken appears to be concerned with an inadvertent 
exclusion of a document that did not relate to a material question of 
fact upon which the agency relied. 

Considerations of fundamental fairness dictate that where appel- 
late courts are limited in their scope of judicial review by rules re- 
quiring deference to the factual findings of the administrative agen- 
cy, it is essential that administrative agencies have a full presenta- 
tion of the facts to the maximum extent the laws and regulations 
require, and permit comment upon such facts as much as the law 
and regulations require, in order to insure that agencies as exclu- 
sive finders of the facts arrive at correct determinations. It is only 
in that manner that the interests of the government and the liti- 
gants challenging government determinations can be best served. 
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Due Process 


As our Court of Appeals has observed, “[a] prerequisite for due 
process protection is some interest worthy of protecting; ‘We must 
look to see if the interest is within the [Constitution’s] protection of 
liberty and property.’” AAEIJ-TAG v. United States, 3 Fed. Cir. (T) 
58, 71, 751 F.2d 1239, 1250 (1985) (quoting Board of Regents v. Roth, 
408 U.S. 564, 570 (1972)). In order to be protected, an interest must 
be more than a “unilateral expectation.” Board of Regents v. Roth, 
408 U.S. at 577. “Those seeking constitutional protection under the 
due process clause must point to a ‘legitimate claim of entitlement’ 
prior to any consideration of the Government’s constitutional obli- 
gations.” AAEJ-TAG, 3 Fed. Cir. (T) at 71, 751 F.2d at 1250, (quot- 
ing Arnett v. Kennedy, 416 U.S. 134, 167 (1974)). 

It is well settled that procedural due process guarantees do not 
require full-blown, trial type proceedings in all administrative de- 
terminations. See, eg., Mathews v. Eldridge, 424 US. 319, 348 
(1976). In Pasco Terminals, Inc. v. United States, 83 Cust. Ct. 65, 
C.D. 4823, 477 F. Supp. 201 (1979), aff'd, 68 CCPA 8, C.A.D. 1256, 
634 F.2d 610 (1980), the Court found that “when administrative 
agencies conduct nonadjudicative fact finding investigations, rights 
such as cross-examination generally do not obtain.” 83 Cust. Ct. at 
78, 477 F. Supp. at 213 (citing Hannah v. Larche, 363 U.S. 420, 
445-46 (1960)). The United States Customs Court in Pasco stated, 
“due process does not necessarily require a trial-type hearing or an 
opportunity to confront and cross-examine witnesses. The fact is 
that the differences in the origin and function of administrative 
agencies preclude wholesale transplantation of the rules of proce- 
dure, trial, and review which have evolved from the history and ex- 
perience of courts.” Jd. However, agencies must adhere to the proce- 
dures Congress has mandated, otherwise their actions may be 
deemed arbitrary, capricious and not in accordance with law.‘ 

This Court is not unmindful that administrative agencies must be 
allowed to perform their Congressionally mandated functions. Nev- 
ertheless, at a minimum, in order for judicial review on the basis of 
the administrative record to be meaningful under the due process 
clause of the Fifth Amendment, the creation and maintenance of 
the record itself must include adherence to the procedures which 
Congress has set out in the statutes and Commerce has implement- 
ed in regulations. In this case, at the early stages of litigation, the 
Court believes that it is far better to correct possible errors now, 
than it is to await review by an appellate court, possibly many 
months in the future, which might compel a reopening of the ad- 
ministrative proceeding virtually from its inception. Additionally, 
the Court notes that considerations of judicial and administrative 
economy and the interests of fairness and finality in agency deter- 


4Cf. Union of Concerned Scientists v. Atomic Energy Comm’n, 499 F.2d 1069, 1082 (D.C. Cir. 1974) (an agency’s 
failure to follow its own rules and procedures is fatal to action). 
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minations counsel correction of procedural defects as early in the 
review process as possible. 

Furthermore, were the Court to grant Commerce’s motion to sup- 
plement the record with documents from another investigation, 
which Commerce claims it relied on in calculating its final assess- 
ment of countervailing duty subsidies, the Court would open the 
possibility that PPG’s due process rights would be infringed. Were 
the Court to deny the motion outright, the Court would be preclud- 
ed from fulfilling its statutory obligation on review, since there 
would of necessity be an inadequate, if not nonexistent, administra- 
tive record upon which to uphold the agency’s determinations 
under the substantial evidence test.’ Under the circumstances the 
proper approach appears to be for this Court to remand the issue to 
the ITA for redetermination.® 

PPG requests discovery so it can determine what other material, 
if any, Commerce relied upon in making its final determination. In 
light of the Court’s decision to remand this action to Commerce and 
since the final determination by Commerce will be reviewed on the 
basis of the record, not as a trial de novo, this Court finds it would 
be unnecessary to allow further discovery. 

In accordance with this Court’s Remand Order issued on Februa- 
ry 23, 1989, the case is remanded to Commerce to allow it to open 
and supplement the record with the excerpt from Litharge, Red 
Lead, and Lead Stabilizers From Mexico. All interested parties 
shall be permitted to examine the material and comment upon it. 
Within 30 days from the date of the order in this case, Commerce is 
directed to determine whether it affirms its prior determination or 
modifies it. 


5See, e.g., Industrial Fasteners Group, American Importers Assoc. v. United States, 2 CIT 181, 190, 525 F. Supp. 

= oan (1981), aff'd, 1 Fed. Cir. (T) 81, 710 F.2d 1576 (1983); Beker Industries Corp. v. United States, 7 CIT 
, (1984). 

®Commerce’s claim that PPG’s rights could be adequately met by arguments in PPG’s reply brief cannot be 
credited by this Court. In such a case, PPG would be in the unenviable position of arguing factual positions it 
could not present evidence in the record to rebut. Furthermore, as shown above, Congress has given PPG the 
— to participate in the proceedings in a meaningful manner before a final determination has been reached by 

e agency. 
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APPOINTMENT OF ADVISORY COMMITTEE TO THE 
U.S. COURT OF INTERNATIONAL TRADE; NOTICE 


Chief Judge Edward D. Re recently announced the ap- 
pointment of an Advisory Committee to the Court. 

Recent amendments to the Rules Enabling Act authorize 
and require the appointment of an Advisory Committee to 
study the rules of practice and internal operating proce- 
dures of the court. 

The members of the bar of the court appointed to serve on 
the Advisory Committee provide a balanced cross-section of, 
and representation for, the principal areas of the court’s 
subject matter jurisdiction. The members include represen- 
tatives of government agencies, domestic and importer in- 
terests, and others who have demonstrated an interest in 
the rulemaking process and in a just and expeditious system 
for resolving the disputes coming before the court. 

Anyone who wishes to submit recommendations or sug- 
gestions for improving the rules or procedures of the court 
may send them to the Chair of the Advisory Committee: 


Charlene Barshefsky, Esq. 
Steptoe & Johnson 


1330 Connecticut Avenue NW 
Washington, DC 20036 


Dated: February 24, 1989. 
JosEPH E. LOMBARDI, 
Clerk of the Court. 
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Current IRS interest rate used in calculating interest on overdue ac- 
counts and refunds. 
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